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CURRENT EVENTS. 





PowER oF ConGRess TO REGULATE Com- 
MERCE.—Those who are curious to pursue 
this subject may find it considered at length 
in a paper compiled for the American Bank- 
er’s Association in 1883, by C. C. Bonney, 
Esq., of Chicago, and printed by order of the 
Judiciary Committee of the National House 
of Representatives. It contains forty pages of 
solid matter, and, after an introduction, takes 
up the decisions of the Supreme Court of the 
United States, upon the question, in the order 
of their dates, beginning with U.S. v. Fisher,! 
and ending with Packet Co. v. Catlettsburg,” 
and states at length what each case decides, 
quoting extensively from the opinions deliv- 
ered. A better view of the same subject will 


* possibly be found in Vol. VI of Myers’ Fed- 


eral Decisions,*® where the opinions of the Su- 
preme Court on the subject are given in full. 
The interest in the subject is now very con- 
siderable, in consequence of the passage by 
the last House of Representatives of Mr. 
Reagan’s interstate railway bill, and the pas- 
sage by the Senate of Mr. Cullom’s bill, as 
well as the pendency of the ‘‘Bills of Ex- 
change Act,’’ and other measures calling for 
the exercise of the power of Congress to reg- 
ulate commerce among the States. 





VALUE OF THE JUDICIAL Decisions oF For- 
EIGN Countries.—The Irish Law Times opens 
a leading article in a recent issue with the 
following observations: ‘‘Unlike our English 
contemporaries, we are not accustomed to 
devote articles to the discussion exclusively 
of Scottish or American decisions. For our 
part, we merely refer to such cases in addi- 
tion to and connexion with some English or 
Irish authority, which constitutes the main 
raison d’ etre and subject matter of the article ; 
but, while some readers may feel no particu- 


2 Cranch, 396. 
105 U.S. 562. 
Pp. 503—870. 
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lar interest in the additional matter derived 
from more remote sources, and can accord- 
ingly confine their attention, if they choose, 
solely to the main subject of the article, there 
are many others who are fortunate enough to 
know how to turn the additional matter to 
their practical advantage ; and for their bene- 
fit therefore we take pains to explain and 
quote from the decisions of Scottish and 
American tribunals more fully than we would 
if they were as generally accessible, and as 
freely availed of in this country as they are 
in England, where they are not only continu- 
ally relied on directly both by bench and bar, 
but are moreover indirectly utilized as fur- 
nishing guidance towards the formation of an 
opinion upon similar facts, and as sug- 
gesting lines of argument for subsequent 
adoption.’’ Notwithstanding the above, it 
must constantly strike the attention of for- 
eign readers of English law journals (we do 
not include in this category the Law Quarter- 
ly Magazine), that those journals seldom re- 
fer for illustration or argument to the judicial 
decisions of other countries. In this regard 
they are unlike the leading law periodical in 
Ireland, that in Scotland, those of the conti- 
nent of Europe, those of Canada, and es- 
pecially those of the United States. There 
is in this something peculiarly insular, and 
which carries with it an assumption of the 
superiority, nay, of the all-sufficiency of the 
English decisions. A foreigner observing 
this, feels like saying that if the English can 
derive no benefit from the study of the juris- 
prudence of other countries, their jurispru- 
dence must have reached a state of great 
perfection, and they are greatly to be con- 
gratulated. We in America, however, feel 
that our jurisprudence is still in a state of 
formation ; that in many respects our laws 
and their administration are imperfect, clum- 
sy, and needing careful and judicious reform- 
ation. We are, therefore, glad to avail our- 
selves of whatever aid we can derive from 
study, in our humble way, of the legislation 
and judicial decisions of other countries, and 
especially of the country from which we have 
chiefly derived our civilization and our laws. 


-_ 


Tue Growtu or CoRPORATE ORGANIZATION. 
—We find ‘the following in the Raleigh News 
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and Observer: ‘‘Pennsylvania has learnt the 
secret of successful development. It lies in 
associated capital. There are in the Keystone 
State nearly six thousand corporations, one- 
tenth of which have been formed since the 
present depression began two yearsago. The 
additional capital these new companies repre- 
sent foots up two hundred millions, only one- 
fifth being for railroads and the balance for 
industrial purposes. It is by means of her 
joint stock companies that Pennsylvania has 
so rapidly moved onward to fortune and 
wealth and power. They serve to bring to- 
gether a vast aggregation of capital, and 
while lightening the individual risk to those 
willing to engage in new undertakings, also 
tend to relieve the investors of the trouble of 
looking after their investments. We would 
be glad to see 4 greater disposition in North 
Carolina to form similar companies.’’ Con- 
cerning the above, the Floridian adds a 
number of pertinent observations, of which 
the following is a sample: ‘‘Capital which is 
not aggregated may be likened to the soldiers 
that are not formed into an army: they are 
in the land and each a good man, but until 
brought together by organization they are 
without power to fight a battle and win a vic- 
tory.’ It is remarkable that while these 
Southern papers are pleading for corporate 
union and co-operation to develop their coun- 
try, in other sections of the Union the prej.. 
dice against corporations has become so vio- 
lent that the name corporation has almost 
become synonymous with monopoly. In 
Missouri, corporations may be established for 
many enumerated business purposes, and 
‘also for any other purposes intended for 
pecuniary profit or gain, not otherwise espec- 
ially provided for, and not inconsistent with 
the Constitution and laws of this State.‘ 
Under this provision almost every kind of 
business in St. Louis has become incorpora- 
ted, and, so far as we know, with beneficial 
results. , Most of our leading wholesale 
houses are corporations, and so even are many 
of the retail dealers. The benefits of this 
form of business organization are two-fold: 
1. The members are not personally liable for 
the debts of the concern; they are only liable 
to pay the stock for which they have sub- 
scribed. 2. The death of a member does not 


4K. S. Mo. § 929. 





work a dissolution and send the concern into 
the hands of an administrator, as in the case 
of a simple partnership; but the stock of 
the deceased member passes to his executor ° 
or administrator, and the concern goes on 
without a ripple. The feature of limited lia- 
bility, which our laws impose, operates no 
detriment to those who extend credit to such 
concerns, because the credit is always ex- 
tended upon the faith of the known or sup- 
posed assets; and if this is not sufficient for 
the purposes of the corporation, there is 
nothing to prevent its directors or stockhold- 
ers from lending their personal credit to it, 
by indorsing its notes or otherwise. The 
growth of corporations is simply a phase in 
the progress of civilization. Indeed, civiliz- 
ation (from civis, a city) is merely another 
word for corporation. Not only the manu- 
facturing company, the bank, the railroad, is 
a corporation, but so is the city, the State, 
the United States. Civilized men trust each 
other, and organize and combine for more 
efficient and economical work. Barbarians 
distrust each other, refuse to combine, and 
remain more or less in a state of anarchy. 
We expect to see even agriculture assume a 
form of corporate organization. The effect 
of this upon the individual character of the 
people will be noted with interest; it would 
be idle to predict what it will be. 


arttliiian 





Tue Time NeEcEssARY TO GET A LEGAL Ep- 
ucaTIon.—Prof. Simeon E. Baldwin, of the 
Yale Law School, has printed an article in the 
Columbia Jurist in defense of the three years’ 
course of legal study as contradistinguished 
from the two years’ course. Prof. Baldwin 
is anable thinker, and a thorough educator 
in his department of educational work, and 
his views will command serious attention. 
We heartily join with them as far as they go; 
but we are a stickler for the more practicable 
scheme of a five years’ course, the first two 
years in an office, and the succeeding three 
years in a law school like that of Yale, under 
a thorough instructor like Prof. Baldwin. By 
two years’ work in an office, copying plead- 
ings and contracts; collecting bills; taking 
care of the bank account ; transacting matters 
of business at the offices of the clerks of 
courts; occasionally attending the courts 





ne 


le 
vO 





Vou. 20. | 


THE CENTRAL LAW JOURNAL. 4838 








themselves; and generally in the office drink- 
ing in and absorbing ina hundred ways the 
points of practical knowledge which come 
along in a lawyer’s every day work and no- 
where else—the student gets a vitalized idea 
of what legal study is for. Then, when he 
sits down at the law school, the things which 
he learns have a living meaning for him. But 
we forget. We started out to give the views 
of Prof. Baldwin, instead of our own. Here 
they are: ‘‘There are two ways of determin- 
ing how long a time should be given to legal 
studies, before seeking to begin the practice 
of the profession. One is to look at the 
statutes and rules of Court of the State, find 
the shortest term allowed, and take that. An- 
other is to ask how long a term is really nec- 
essary to make, or rather to begin to 
make, a well-read and well-balanced lawyer. 
The American Bar Association in 1881 pro- 
nounced in favor of three years, and advised 
that they be spent at a law school if possible. 
A course of this length is now generally re- 
quired at our medical colleges and theological 
seminaries. Why should it not be at all law 
schools, as it already is at some? A large 
part of a law-student’s first year is spent in 
getting hold of the names and definitions of 
things. Then comes a growing familiarity 
with legal principles, and next, some facility 
in their application to particular cases. He 
is now beginning to be able to appreciate the 
co-relation of these principles ; their inter-de- 
pendence ; the modifications to which one may 
be subject when it comes into contact with 
another. He feels that he knows something 
of substantive law; but the two years, per- 
haps, thus spent, have taught him but little 
of remedies and remedial rights. They have 
taught him less still of general or corporative 
jurisprudence. He has not had leisure to 
dwell upon any subject until he feels thor- 
oughly at home init. He has been whirled 
over the curriculum, as a vacation trip may 
hurry us over half Europe between June and 
and September. A traveller may ‘‘see’’ both 
Oxford and Cambridge in a day, but in five 
years he wil) hardly be able to distinguish 
what he observed at one place from what he 
observed at the other. It is of little use, for 
instance, for one who hardly knows how to 
draw a code complaint, to listen to explana- 
tions of the intricacies of practice in the courts 





of the United States. They will do little but 
confuse what before may have been clear. I 
regard the second year of a legal education 
as much more fruitful than the first, and the 
third as worth more still than the second. 
The third year finds the student prepared to 
conquer. Difficulties which may before have 
darkened his way, now vanish at his touch. 
He has the conditions of intelligent acquisi- 
tion. I venture the prediction that of two 
students at any law school having a three 
years course, one of whom stops with the 
second year, and the other goes on to the end, 
the latter, in five years time, if their abilities 
are not too unequal, will have a place in the 
profession far ahead of the other. A good 
lawyer can only become such through a good 
education. He may get it for himself inside 
the bar; at the expense of his early clients; 
but the time to learn a profession is before 
you assume to be able to practice it.’’ 








NOTES OF RECENT DECISIONS. 





SHERIFF’s ReTRUN — AMENDMENT AFTER 
Lapse OF SEVERAL Years.—In Spellmyer v. 
Gaff, a sheriff’s return of service of a chan- 
cery summons, was allowed to be amended 
after the lapse of sixteen years, upon satis- 
factory evidence, so as to show the fact of a 
legal service as to minors, there having been 
no intervening adverse rights acquired to be 
injuriously affected thereby; and it was held 
proper. In giving the opinion of the court, 
Scholfield, J., after distinguishing O’Conner 
vy. Wilson,® said: ‘‘In Church y. English,’ an 
amendment of a record showing that an order 
for change of venue had been made, was al- 
lowed after the expiration of ten years, and 
it was said: ‘As between the original par- 
ties, we are not aware of any limitation as to 
the time in which such amendments may be 
allowed. No reason suggests itself why such 
amendments may not be made at any time, 
so long as anything definite and certain re- 
mains to amend by.’ And in Planing Mill 
Co. v. National Bank,*® in speaking of the 
language of the opinion in O’Conner v. Wil- 


5112 Ill. 29 (Adv. sheets). 
6 57 Ill. 226. 
7 81 Ill. 442. 
8 86 Ill. 590. 
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son, supra, it was said: ‘Nor was it deter- 
mined in the O’Conner case, what would be 
a reasonable time within which to ask leave 
to have the amendment made, and it will not 
be necessary to determine that point here.’ 
Mere lapse of time, where the rights of third 
persons will not be injuriously affected, as a 
general rule will not bar an amendment.® 


Mr. C. C. Strawn, in his brief for the appel- 


lee, cited many cases to show that lapse of 
time has. been deemed no bar to such an 
amendment until intervening rights have been 
acquired ;!° that such amendments have been 
allowed years after the making and filing of 
the original returns," after the sheriff has 
gone out of office,” even where he has been 
suspended by an-act of the legislature,” al- 
though the deputy who made the original re- 
turn was dead,’ and although twenty,” or 
even twenty-one! years have elapsed since 
the original return. 





SrockHotpers — Not LiaBLE UNTIL THE 
Entire Capitat Stock 1s Susscripep.—In 
Temple v. Lemon," the Supreme Court of II- 
linois hold: 1. That there is no liability on a 


9Gilman v. Stetson, 16 Maine, 124; Scruggs v. 
Scruggs, 46 Mo. 271. 

10 Chicago Planing Mill Co. v. National Bank, 97 Ill. 
294; Church v. English,81 id. 442; Montgomery v. Mer- 
rill, 14 Port. 102; Kirkwood v. Reedy, 10 Kan. 453; 
Foreman v. Carter, 9 id. 674; Mason v. Messenger, 17 
Iowa, 261; Jeffreys v. Callis, 4 Dana, 465; Montgomery 
v. Brown, 2 Gilm. 581; Mahurin v. Brackett, 5 N. H. 9; 
Freeman on Executions, § 359; Whittier v. Varney, 10 
N. H. 291. 

Freeman on Executions, § 359; Woodward v. Har- 
bin, 4 Ala. 584; Jarboe v. Hall, 37 Md. 345; Williams 
v. Houston, 71 N. C. 163; Muldrow v. Bates,5 Mo. 214; 
Blaisdell v. Steamer, 19 id. 157; Irvin v. Scobee, 5 Litt. 
70; Thatcher v. Miller, 11 Mass. 413; Rucker v. Harris- 
on, 6 Munf. 181; Scott v. Trustees, 5 U. C. Pr. 228. 

12 Adams v. Robinson, 1 Pick. 461; Wilson v. Ray, 
Charlit. (T. U. P.) 109; Johnson v. Donnell, 15 Ill. 97; 
Morris v. Trustees, 15 id. 266; Gray v. Caldwell, Hard. 
68; Newton v. Prather, 1 Duv. 100; Hutchins v. Brown, 
4 Har. & McH. 498; Miles v. Davis, 19 Mo. 408; Keen 
v. Briggs, 46 Maine, 467; Palmer v. Thayer, 28 Conn. 
237; Bean v. Thompson, 19 N. H. 290. 

18 Blaisdell v. Steamer, 19 Mo. 157. 

14 Avery v. Bowman, 39 N.H. 393; Cushing v. Laird, 4 
Ben. 70. 

15 Gilman v. Stetson, 16 Me. 271. 

16 Scruggs v. Scruggs, 46 Mo. 271. 

7 112 Ill. 51 (Adv. Sheets). 

18 Stoneham Railroad Co. v. Gould, 2 Gray, 277; 
Proprietors Newburyport Bridge v. Storey, 6 Pick. 45, 
note; Burt v. Farrer, 24 Barb. 518; New Hampshire 
Central Railroad Co. v. Johnson, 3 N. H. 390; Allman 
v. Havana, etc., R. Co., 88 Ill. 521. 





subscription to the stock of a corporation, the 
amount of whose capital stock is fixed, until 
the whole amount of the stock is subscribed.!* 
2. That a subscriber to the capital stock of a 
proposed corporation, when the full amount 
of stock fixed by law or by the action of those 
connected therewith is not subscribed, cannot 
be held liable individually for a debt of such 
corporation, unless for some cause he has es- 
topped himself from alleging that the whole 
of the fixed capital stock was never sub- 
scribed. Inthe last named case, cited be- 
low, Mr. Justice Breese, speaking for the 
court, said: ‘*The question is, and itis the 
important question in the case, was it in the 
power of these directors to make this call, the 
full amount of the capital stock not having 
been subscribed? This question is to be de- 
cided by authority. On reference to a lead- 
ing work or railways,” we find it is there said 
that it is an essential condition to making calls 
in these companies, when the number of 
shares and the amount of capital is fixed, 
that the whole stock shall be subscribed be- 
fore any call can lawfully be made. Refer- 
ence is made in support of the text to Stone- 
ham Branch R. Co. v. Gould,” in which Shaw, 
C. J., uses this emphatic language: ‘It isa 
rule of law too well settled to be now ques- 
tioned, that when the capital stock and num- 
ber of shares are fixed by the act of incorpo- 
ration (in this case by the articles filed and 
recorded), or by any vote or by-law passed 
conformedly to the act of incorporation, no 
assessment can lawfully be made on the share 
of any subscriber until the whole number of 
shares has been taken.’*"* * * * By the 
articles of incorporation filed and recorded, 
a corporation was created as efficient for all 
the contemplated purposes as if its power had 
been conferred by a special charter. The 
capital stock was fixed definitely at $1,000,- 
000, to be divided into $10,000 shares, of 
$100 each, and that amount must have been 
subscribed before the corporation could have 
a legal existence. It was a condition preced- 
ent to the legal existence of the company. 
There is nothing in the ‘articles’ or in the 


19 1 Redf. Railw. 176. 

2 2 Gray, 277. 

21 This was held in Salem Mill Dam v. Roper, 6 Pick. 
23, and 9 Pick. 187; Cabut and West Springfield Bridge 
v. Chapin, 6 Cush. 50; Worcester and Nashua Railroad 
Co. v. Hinds, 9 Cush. 110. 
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statute which authorizes the corporation to 
commence operations when a less amount is 
subscribed.’’ ” 


22 See also Somerset and Kennebec R. Co. v. Cush- 
ing, 45 Maine, 124. 








THE RIGHTS OF GRATUITOUS PASSEN- 
GERS ON RAILWAYS. 





The kindred doctrines of the care which a 
steam transportation company owes to those 
passengers whom it carries gratuitously, and 
of its right to limit and restrict the extent of 
that care by an express agreement with such 
passengers, are of comparatively recent origin 
and development. The attention of the 
courts was first called to this subject not more 
than a half a century ago. During the inter- 
val, the entire field has been canvassed and its 
various phases commented upon by both text- 
writers and judges. But as yet nothing like 
unanimity of decision has been arrived at, 
and on the second point, at least, it would be 
impossible to reconcile the authorities. It is 
the object of this article to make a general 
review of the more important cases, indicat- 
ing the points where they are in harmony, 
and where at variance. 

In the first place, if no stipulation is made 
between the company and its passenger, as 
to the liability of the former for any accident 
or misadventure to the latter while upon its 
road, how far, if it all, are the common law 
obligations of the carrier abolished or modi- 
fied by the fact that the traveller is riding 
gratuitously? There are a few dicta, scat- 
tered through the reports, which seem to teach 
that the company, having waived remunera- 
tion for its services, should not be held to the 
full rigor of the common law liabilities. But 
all such opinions were overruled, and this 
branch of the question practically set at rest, 
by the United States Supreme Court in Phil- 
adelphia R. Co. v. Derby. In this case the 
plaintiff was a stockholder of the defendant 
road and president of another railway, and 
was riding free, for purposes of inspection, 
by invitation of the president of the defend- 
ant corporation, and in the latter’s company. 
Plaintiff was injured through the negligence 


114 Howard, 468. 





of defendant’s servants, and it was held that 
his gratuitous passage was no bar to a recov- 
ery in damages. Judge Grier said that the 
duty of carrying its passengers safely de- 
volved upon the company, not only in conse- 
quence of the consideration paid for the ser- 
vice, but was imposed by the'law, even where 
the service was gratuitous. ‘‘The confidence 
induced by undertaking any service for 
another, is a sufficient legal consideration to 
create a duty in the performance of it.’’ 
‘‘When carriers undertake to convey persons 
by the powerful, but dangerous, agency of 
steam, public policy and safety require that 
they should be held to the greatest possible 
care and diligence. And whether the con- 
sideration for such transportation be pecuni- 
ary or otherwise, the personal safety of the 
passenger should not be left to the sport of 
chance or the negligence of careless agents. 
Any negligence, in such cases, may well de- 
serve the epithet of ‘gross.’ ’’ 

In the Steamboat New World v. King,’ the 
same court quotes from and distinctly re-af- 
firms the above case; stating that the same 
care must be taken of a passenger conveyed 
by the ‘‘powerful but dangerous agency of 
steam,’’ whether he pay his fare or be carried 
gratuitously. In this case also the court con- 
siders the theory of the three degrees of 
negligence, ‘‘ slight,’’ ‘‘ ordinary,’’ and 
‘‘gross,’’ as applied to the law of common 
carriers, and expresses a doubt as to whether 
it can be usefully applied in practice.’ 

Hence the clear weight of authority seems 
to be in favor of the doctrine that, in the ab- 
sence of an agreement to the contrary, the 
common law duties and liabilities of the com- 
pany, are in no way changed or relaxed. 

In the second place, can the company, by 
an express stipulation expressly accepted by 
the passenger, exempt itself from liability for 
all accidents, from whatever cause arising? 
If not, from what responsibilities can it so 
relieve itself? It must be remembered that 
in considering this question, in the 
earlier cases at least, the courts were con- 


216 Howard, 469. 

3 Among the numerous decisions founded upon or in 
accordance with the foregoing cases, it will be useful 
to cite one only, Gillenwater v. R. Co.,5 Ind. 342, 
where it was held that it makes no difference as to the 
liability of the company for the negligence of its ser- 
vants that plaintiff was riding free. 
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fronted with the almost unlimited responsi- 
bilities of the carrier, at common law, and 
with that vague and shapeless spectre, Public 
Policy, which had imposed those obligations. 
Hence it is not surprising that Cowen, J., 
after an elaborate and exhaustive review of 
the then existing authorities, should decide 
that a common carrier could not, by any con- 
tract, limit any of his liabilities. And the 
same judge re-asserted the same decision in 
Gould v. Hill.® But the latter case, and by 
implication the former, was distinctly over- 
ruled,® in Parsons v. Montieth.’ Still the 
matter stood on a rather doubtful basis in 
New York until 1862, when the case of Wells 
v. New York Central Ry.,® was decided. 
Here it was held that a gratuitous passenger, 
by accepting a pass in which was incorpora- 
ted a provision that the company should not 
be liable for any injury or loss arising through 
any circumstances, whether of negligence on 
the part of their agents or otherwise, may 
validly bind himself to so excuse the com- 
pany. And the decision was based upon the 
ground that while common carriers of goods 
and individual carriers of passengers cannot 
exempt themselves from the results of gross 
negligence—such acts being held at common 
law to be evidence of fraud or wilful injury 
—yet a corporation, as such, can have no mo- 
tive or will (which is necessarily implied in 
fraud and wilful misfeasance), and hence this 
rule does not apply to corporations; while 
they may exempt themselves from the conse- 
quences of the acts of their employes, the 
latter being third parties,—a judgment which 
would neither bear the closest scrutiny nor be 
found in harmony with the prevalent judicial 
opinion. But the influence of Gould v. Hill,’ 
is still traceable in the dissenting opinion by 
Sutherland, J., who holds such a contract for 
exemption to be against public policy, and 
therefore void. He inquires: ‘‘And is it not 
plain that any contract which may induce or 
lead, or tend to induce or lead, to a relaxa- 
tion of the care and attention required by the 
law as a social duty for the preservation of 


4 Cole v. Goodwin, 19 Wend. 251. 

5 2 Hill, 623. 

6 On the ground that it was opposed to the general 
weight of authority. 

7 13 Barb., 353. 

82 N. Y., 181. 


9 Supra. 





human life, interferes with this public policy, 
and should be held void as against the policy 
of the laws declaring it?’’ And he bases his 
views upon the further ground that railroad 
companies are in a certain sense public offi- 
cials, and that the rule binding them to ex- 
treme care was not established only for the 
benefit of the party injured in any particular 
case, but also for the benefit of the entire 
public, ‘‘and therefore a passenger cannot by 
contract in advance of the injury lay aside 
even his individual benefit from the law or 
rule of liability.’’ 

The learned judge, however, was unable to 
make headway against the current of opinion. 
And in the same year, in the case of Perkins 
v. R. Co.,!° the majority of the court affirmed 
the decision in the case last quoted, and laid 
down the further principle that the negligence 
from which the company could exempt itself 
was that of its servants or agents, but not 
that of the board of directors or managers; 
inasmuch as the latter may be considered, for 
most purposes, the corporation itself, and 
negligence on their part would bea breach of 
the duty which the company owes to the pub- 
lic at large. And Smith, J., understood these 
‘‘servants or agents,’’ to mean ‘‘conductors, 
engineers, brakemen, baggage-men, switch- 
tenders, and so on.’’ It is difficult to see 
how any such distinction as this can be recon- 
ciled with the rule of respondeat superior, and 
that, whether the employee be a superintend- 
ent of division or only a brakeman, the same 
rule must obtain. And in some of the other 
States, as we shall see hereafter, this distinc- 
tion is expressly repudiated. This case also 
abolishes all difference between the three de- 
grees of negligence. So that, so far as New 
York is concerned, the doctrine holds that 
the company, by express contract with its 
passengers, may legally exempt itself from 
all liability for loss or injury from whatever 
cause arising, save only the culpable negli- 
gence of its directors or managers. 

This is at variance with the views held by 
the Supreme Court of the United States. In 
R. Co. v. Lockwood," may be found a long 
and instructive opinion by Justice Bradley, 
and the holdings of that court are concisely 
summed up in the following language: ‘‘The 


1024 N. Y., 196. 
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conclusions to which we have come are: 1. 
That a common carrier cannot lawfully stipu- 
late for exemption from responsibility, when 
such exemption is not just and reasonable in 
the eye of the law. 2. It is not just and rea- 
sonable in the eye of the law for a common 
carrier to stipulate for exemption from re- 
sponsibility for the negligence of himself or 
his servants. 3. That these rules apply both 
to carriers of goods and carriers of passen- 
gers for hire, and with special force to the 
latter.’’ It is to be noticed that in this case, 
the passenger was not riding absolutely free, 
but this point was not deemed essential by 
the court in its exposition of the general doc- 
trine. 

Still the New York courts were not to be 
driven from their position. In 1877,” we 
find them saying, ‘‘The rule in this State that 
a common carrier may, by express stipula- 
tion, exempt himself from liability for negli- 
gence, will not be considered as overthrown 
or affected by the decision of the United 
States Supreme Court to the contrary.’’” 

In Pennsylvania it is said: ‘The doctrine is 
firmly settled that a common carrier cannot 
limit his liability so as to cover his own or his 
servants’ negligence. Nor do I suppose this 

_possible of any bailee. But it is clear that 
by contract he may be placedin the position 
of a limited insurer, excepting negligence, 
instead of an insurer against everything but 
the act of God and public enemies.’’* And 
again: ‘‘A common carrier cannot protect 
himself by special contract from liability for 
negligence. Against his extraordinary lia- 
bility as a common carrier, he may protect 
himself by such a contract, but not from his 
liability as a simple bailee. Such is the well 
settled law of this commonwealth.’’ In Read 
v. R. Co.,!* the court held that the contract 
for exemption did not relieve the company 
from liability for the gross negligence of its 
employees, but it did exempt it from liability 
for any other species or degree of negligence 
not denominated gross, or which might have 
the character of recklessness. ‘‘For such 
unavoidable accidents as will happen to the 


12 Mynard v. R. R., 71 N. Y. 180. 

18 Meaning Lockwoodl’s case, supra. 

14 Farnham v. KR. R., 55 Pa. St. 62. 

15 R. R. Co. v. O’Hara, 9 Am. & Eng. Ry. Cases, 321 
(1882.) 

16 37 Ill., 484. 





best managed railroad trains, this agreement 
would be a perfect immunity to the company. 

* * * The distinction attempted to be 
made by the New York courts, between the 
negligence of the corporation acting through 
its president and board of directors, and the 
negligence of their employees or servants and 
agents, is not recognized in this State.’’ 

There are, then, at least three variant doc- 
trines on this subject, prevailing respectively 
in New York, in Illinois, and in the Federal 
courts and Pennsylvania. The other deci- 
sions will be found in conformity with one or 
another of these. 

Thus in Ohio,” the court says that a com- 
mon carrier may ‘‘by contract limit his com- 
mon law liability,’’ and adds: ‘‘It is equally 
well settled, in Ohio at least, that a common 
carrier cannot, by any stipulation in his con- 
tract, or by any notice to the other party, 
exempt himself from liability, for the negli- 
gence or default of himself or his agents. 
He may by such means exempt himself from 
liability as insurer of the property against 
accidents and unavoidable losses, but not 
against those arising from the acts or omis- 
sions of himself or his servants.’’ This de- 
cision is based on the ground of public poli- 
cy. And again:’’ ‘‘It is settled by a series of 
decisions in this State, that a common carrier 
cannot, by stipulation with his employer, 
exempt himself from liability for loss or dam- 
age occasioned by his own negligence or that 
of his servants. The rule inhibiting such 
stipulations is founded on public policy, and 
grows out of the public nature of the car- 
rier’s employment. It is also settled that 
where a common carrier claims immunity for 
the loss of goods with which he has been in- 
trusted, on the ground of a special contract 
securing such immunitiy, the burden is on 
him to prove that the loss was occasioned 
without negligence or fault on his part.’’”” 
‘It is settled in Ohio that while a common 
carrier, by special contract with the owner 
of goods intrusted to him, may so far restrict 
his common law liability as to exonerate him- 
self from losses arising from causes 
over which he had no control, and to 


17 Pontius v. R. R., 19 Ohio St. 235. 

18 Union Ex. Co. v. Graham, 26 Ohio St. 598. 

19 And, further, to the same point in Gaines v. Union 
Trans. & Ins. Co., 28 Ohio St. 438, 
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which his own fault or negligence in no 
way contributed, he cannot by such 
stipulation relieve himself from responsibility 
‘for losses caused by his own negligence or 
want of care or skill; and the burden of 
proof is upon the carrier to show not only a 
loss within the term of the exception, but 
also that proper care and skill were exer- 
cised to prevent it. * * * The clear 
weight of authority is, that sound principles 
of public policy demand that the common 
carrier should be held strictly to his common 
law liability, unless it is limited by express 
agreement, and that the principles of law 
which create obligations ex contractu, by an 
implied promise or constructive assent, have 
no application to contracts limiting the liabil- 
ity of a common carrier.’’ 

In a late case in Massachusetts, ‘‘it was 
assumed by both parties as now settled, that 
a common carrier may by special contract 
avoid or limit his liability at common law as 
an insurer of property intrusted to him against 
loss or damage from fire occuring without his 
fault. Such is the declared law of this com- 
monwealth, and the Illinois cases produced at 
the trial assume that the same rule prevails 
there. An express contract, once established, 
is in both States effectual to limit the carrier’s 
liability.’’ But it also appears from this case 
that the company cannot exempt itself from 
any liability for negligence.” 

An exactly similar view obtains in Indiana.” 

Nor shall we find any departure from this 
doctrine in Alabama. A late case holds that 
‘‘in the limitation of liability the carrier can- 
not, in any event, stipulate for more than an 
exemption from the extraordinary liability the 
common law imposes ; the liability extending 
beyond that of ordinary paid agents, servants 
or bailees, denominated as the liability of an 
insurer. Public policy and evident consid- 
erations of right and justice forbid that he 
should be allowed to stipulate for exemption 
from liability for losses or injuries occuring 
through the want of his own skill or diligence, 
or that of the servants or agents he may em- 
ploy, or through his own or their wilful de- 
fault or tort.’’ ” 


2 Hoadley v. Northern Trans. Co., 115 Mass. 304. 


21 R. Co. v. Selby, 47 Ind. 471, holds that there can be . 


no exemption for negligence; and also that the com- 
pany is underthe same responsibility toa passenger 
riding free as *o one paying fare. 

2 R. Co. v. Little, 71 Ala. 614 (1882). 





In New Jersey itis said, that the courts 
agree that common carriers should not readily 
be allowed to evade their liability, on grounds 
of public policy. But they hold that a con- 
tract of this kind, between the passenger and 
the company, is not made with the corpora- 
tion in its character as a common carrier, 
within the scope of its general employment, 
but is an individual transaction in which the 
company is a gratuitous bailee. And hence, 
the common law liability not attaching in this 
case, no public considerations intervene and 
the contract is valid. Now, while the ulti- 
mate conclusions here arrived at are undoubt- 
edly accurate and safe, it must be submitted 
that the premises used are both unsatisfactory 
and dangerous. A sufficiently extended re- 
search will show that the other courts look 
with great disfavor upon any attempt to make 
the transportation company in any instance 
an individual bailee instead of a common car- 
rier.” The New Jersey court also says: ‘It 
may well be doubted whether the existence of 
a greater or less degree of negligence is im- 
portant in its legal effect, except so far as it 
may be evidence of bad faith.’’** And in 
Maine it is said: ‘“The common law liability 
of a common carrier may be restricted by a 
notice from him, brought home to the knowl- 
edge of the customer, as to the extent of the 
liability to be borne by the carrier. But no 
notice or contract can exonerate a common 
carrier from liability for damage occasioned 
by his negligence or misconduct,’’ * 

In Rorer on Railroads,—a work at present 
hot from the press—we find the following lan- 
guage: ‘‘Though the mere act of waiving 
the compensation and carrying without hire 
will not, if there be no specific agreement as 
to the terms thereof, exempt such common 
carrier from the moral obligation of ordinary 
care, yet an express agreement for exemp- 
tion from liability for accidents occasioned by 
the negligence of servants and agents, or 
otherwise, made upon consideration of free 
passage, or a free ticket, is not contrary to 
law or the policy of the law, and will be valid 
to prevent a recovery against the company 
for injuries to ‘the person or property of such 


23 See particularly, 17 Wallace, pp. 376-7. 

4 Kinney v. R. R., 34 N. J. L. R. 513. To the same 
general effect is B. & O. R. Co. v. Brady, 32 Md. 333. 
Also Oxley v. R. R., 65 Mo. 632. 

% Sager v. R. R., 31 Me. 228. 
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passenger while passing upon such agreement, 
unless the injury be wantonly inflicted.’’ * 
This, it will be seen, is in accordance with 
the views held in New York, but certainly 
goes too far for the general current ef au- 
thority prevailing elsewhere.” 

While many of the cases quoted here arose 
directly upon the subject-matter of goods 
transported under a special contract, it is to 
be borne in mind that United States Supreme 
Court declares that these general rules of law 
apply both to common carries of goods and 
carries of passengers, and with particular 
force to the latter.* It is also worthy of no- 
tice, as a collateral point, that the old theory 
of the three degrees of negligence, as applied 
to bailees of this kind, is generally abolished, 
the only question being whether the alleged 
negligence was sufficient to constitute the act- 
ual and proximate cause of the injury com- 
plained of.” 

H. Campse i Brack. 


Saint Paul, Minn. 


26 Vol. 2, p. 926. 

27 An entertaining discussion of the main subject will 
be found in the elaborate notes to 2 Parsons on Con- 
tracts, * 234-253, 7th ed. 1883. 

23 See Lockwood’s Case, supra. 

2? Note also the fact that the mere existence of a 
printed notice, on the face or back of a pass, limiting 
the company’s liability, will not amount to a waiver of 
any rights of the party using such pass, unless the cir- 
cumstances will establish the presumption that he 
must have been fully informed of its contents, and 
have accepted it with such knowledge. 








RELIEF BY HABEAS CORPUS OF PERSONS 
IMPRISONED FOR CONTEMPT BY FED- 
ERAL COURTS. 





EX PARTE FISK, PETITIONER.* 





Supreme Court of the United States, March 2, 
1885. 


1. SraTE Laws.— When Rules of Decision in the 
U. S. Courts.—The}principle that in actions at law, 
the laws of the States shall be regarded as rules of de- 
cision in the courts of the United States (§ 721 Rev. 
Stat.), and that the practice, pleadings, and forms and 
modes of proceedings in such cases shall conform as 
near as may be to those of the courts of the States in 
which the courts sit (§ 914), is applicable only where 
there is no rule on the same subject prescribed by Act 
of Congress, and where the State rule is not in conflict 
with any such law. 


2. . Examination of Party to Suit in U. 8S. 





*S. c., in court below, 19 Fed. Rep. 235. 





Courts under State Statute—Power to Punish Wit- 
ness for Contempt for Refusing to Submit to Such 
Examination.—The statute of New York, which per- 
mits a party to a suit to be examined by his adversary 
as a witness at any time previous to the trial in an ac- 
tion at law, is in conflict with the provision of the Re- 
vised Statutes of the United States which enacts that 
“the mode of proof in the trial of actions at common 
law shall be by oral testimony and examination of wit- 
nesses in open court, except as hereinafter provided.” 
§ 861. None of the exceptions afterwards found in §§ 
863, 866, and 867, provide for such examination of a 
party to the suitin advance of the trial as the statute 
of New York permits. The courts of the United States 
sitting in New York have no power, therefore, to com- 
pel a party to submit to such an examination, and no 
power to punish him for a refusal to do so. 


3. . Order of State Court before Removal.— 
Nor can the United States Court enforce such an order 
made by a State court before the removal of the case 
into the Circuit Court of the United States. 





4, . Contempt—Habeas Corpus in U. 8S. Su- 
preme Court.—Where a person is in custody, under 
an order of the circuit court, for contempt in refusing 
to answer under such an order, this court will release 
him by writ of habeas corpus on the ground that the 
order of imprisonment was without the jurisdiction 
of that court. 





Petition for writs of habeas corpus and certiorari. 

Wheeler H. Peckham, for petitioner; John R. Dos 
Passos, for respondent. 

MILLER, J., delivered the opinion of the court: 

This is an application on the part of Clinton B. 
Fisk for a writ of habeas corpus, to be directed to 
the marshal of the Southern District of New 
York,in whose custody the petitioner is held under 
an order of the circuit court for that district. The 
history of the case which resulted in this order, 
so far as it is necessary to the decision of the mat- 
ter before us, may be briefly stated as follows: 
Francis B. Fogg brought suit in the Supreme 
Court of the State of New York against Fisk to 
recover the sum of $63,250, on the allegation of 
false and fraudulent representations made by Fisk 
in the sale of certain mining stocks. In the pro- 
gress of the suit, and before the trial, the plaintiff 
obtained from the court the following order: ‘‘Or- 
dered, that the defendant, Clinton B. Fisk, be 
examined and his testimony and deposition taken 
asa party before trial, pursuant to sections 870, 
871, 872, 873, etc., of the Code of Civil Procedure, 
and that for such purpose he personally be and 
attend before the undersigned, a justice of this 
court, at the chambers thereof, to be held in the 
new county court-house, in the said city of New 
York, on the thirty-first day of January, 1883, at 
11 o’clock in the forenoon of that day.*” A mo- 
tion to vacate this order was overruled, and the 
judgment finally affirmed by the Court of Ap- 
peals. Thereupon the defendant appeared before 
the court and submitted to a partial examination, 
answering some questions and objecting to others, 
until, pending one of the adjournments of the 
examination, he procured an order removing the 
case to the Circuit Court of the United States. In 
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that court an order was made to continue the ex- 
amination before a master, to whom the matter 
was referred. The defendant refusing to be sworn 
and declining to be examined, he was brought be- 
fore the circuit court on an application for attach- 
ment for a contempt in refusing to obey the order. 

Without disposing of this motion, the circuit 
court made another order, to-wit: “It is hereby 
ordered and adjudged that the motion to punish 
the said defendant for such contempt stand ad- 
journed to the next motion day of this court, to- 
wit, on the twenty-eighth day of March, 1884. It 
is further ordered that the defendant Clinton B. 
Fisk, be, and he is hereby, directed and required 
to attend personally on the fourteenth day of 
March, 1884, before the Honorable Addison Brown, 
one of the judges of this court, ata stated term 
thereof, at his chambers in the post-office build- 
ing, in said city of New York, at eleven o’clock in 
the forenoon of that day; then and there, and on 
such other days as may be designated, to be ex- 
amined, and his testimony and deposition taken, 
and continued as a party before trial, pursuant to 
§ 870 et seg. of the Code of Civil Procedure, and 
for the purposes mentioned in said order of Jan- 
uary 12,1883, and February 12, 1884, heretofore 
made in this action.”’ The defendant appeared 
before the court in pursuance of this order, and, 
stating that he was advised by counsel that the 
court had no jurisdiction to require him to answer 
in this manner to the questions propounded to him 
by the counsel for plaintiff. he refused to do so. 
For this, on further proceeding, he was held by 
the court to be in contempt, and fined $500, and 
committed to the custody of the marshal until it 
was paid. Itis to be relieved of this imprison- 
ment that he prays here the writ of habeas corpus. 

The jurisdiction of this court is always chal- 
lenged in cases of this general character, and often 
successfully. There can be no doubt of the pro- 
position that the exercise of the power of punish- 
ment for contempt of their orders by courts of 
general jurisdiction is not subject to review by 
writ of error, or appeal to this court. Nor is 
there, in the system of Federal jurisprudence, 
any relief against such orders, when the court has 
authority to make them, except through the court 
making the order, or possibly by the exercise of 
the pardoning power. This principle has been 
uniformly held to be necessary to the protection 
of the court from insults and oppressions while in 
the ordinary exercise of its duties, and to enable 
it to enforce its§judgments, and orders necessary 
to the due administration of law, and the protec- 
tion of the rights of suitors. When, however, a 
court of the United States undertakes, by its pro- 
cess of contempt, to punish a man for refusing to 
comply with an order which that court had no 
authority to make, the order itself, being without 
jurisdiction, is void, and the order punishing for 
the contempt is equally void. It is well settled 
now, in the jurisprudence of this court, that when 
the proceeding for contempt in such a case results 





in imprisonment, this court will, by its writ of 
habeas corpus, discharge the prisoner. It follows, 
necessarily, that on a suggestion by the prisoner 
that, for the reason mentioned, the order under 
which he is held is void, this court will, in the 
language of the statute, make “‘inquiry into the 
cause of the restraint of liberty.”’ § 752 Rev. St. 

That the case as made by the petitioner comes, 
for the purposes of this inquiry, within the juris- 
diction of this court, under the principles above- 
mentioned, is established by the analogous cases. 
Ex parte Rowland, 104 U. 8S. 604; Ex parte Lange, 
18 Wall. 163. But did the court transcend its 
jurisdiction in fining the petitioner for contempt? 
Or, rather, did it have the power to make the or- 
der requiring him to submit to the preliminary 
examination? For, if it had that power, it clearly 
could enforce obedience to the order by fine and 
imprisonment if necessary. The record of the 
entire proceeding in this branch of the case, both 
in the State court and the circuit court, is before 
us, and we are thus enabled to form an intelligent 
opinion on the question presented. 

The power of the court to continue the examin- 
ation of the defendant, after the removal of the 
case into the court of the United States, is asserted 
on two grounds: (1) That the order for his examin- 
ation, having been made by the Supreme Court of 
New York, under its rightful jurisdiction, while 
the case was pending in it, is still a valid order, 
partially executed, which accompanies the case 
into the circuit court, and that in that court it 
cannot be reconsidered, but must be enforced. (2) 
That if this be not a sound proposition, the circuit 
court made an independent order of its own for 
the examination of the defendant, which order is 
justified by the principle that the Code of Civil 
Procedure of New York, under which both orders 
were made, is a part of the law governing the 
courts of the United States sitting within that 
State. 

We will inquire into the latter proposition first, 
for the points to be considered in it lie at the 
foundation of the other also. The general doc- 
trine that remedies, whose foundations are stat- 
utes of the State, are binding upon the courts of 
the United States within its limits, is undoubted. 
This well-known rule of the Federal courts, 
founded on the act of 1789, (1 St. 92; Rev. St. 
§ 721.) that the laws of the several States, except 
when the constitution, treaties, or statutes of the 
United States otherwise require or provide, shall 
be regarded as rules of decision in trials at com- 
mon law, was enlarged in 1872 by the provision 
found in § 914 of the Revision. This enacts that 
‘*the practice, pleadings, and forms and modes of 
proceeding in civil cases, other than equity and 
admiralty causes, in the circuit and district courts, 
shall conform as near as may be to the practice. 
pleadings, and forms and modes of proceeding 
existing at the time in like causes in the courts of 
record of the State within which such circuit or 
district courts are held, anything in the rules of 
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courts to the contrary notwithstanding.’’ In ad- 
dition to this, it has been often decided in this 
court that in actions at law in the courts of the 
United States, the rules of evidence and the law 
of evidence generally of the States prevail in 
those courts. The matter in question here oc- 
curred in the court below in regard to a common- 
law action. It was in regard to a method of pro- 
curing and using evidence, and it was a proceed- 
ing in a civil cause other than equity or admiralty. 
We entertain no doubt of the decision of the court 
of appeals of New York that it was a proceeding 
authorized by the statutes of New York, under 
which, in a New York court, defendant was bound 
to answer. The case, as thus stated, is a strong 
one for the enforcement of this law in the courts 
of the United States. Ex parte Boyd, 105 U. 8S. 
647. But the act of 1789, which made the laws of 
the States rules of decision, made an exception 
when it was ‘‘otherwise provided by the consti- 
tution, treaties, or statutes of the United States.” 
The act of 1872 evidently contemplates the same 
exception by requiring the courts to conform to 
State practice as nearas may be. No doubt it 
would be implied, asto any Act of Congress 
adopting State practice in general terms, that it 
should not be inconsistent with any express stat- 
ute of the United States on the same subject. 


There are numerous Acts of Congress prescrib- 
ing modes of procedure in the circuit and district 


courts of the United States at variance with laws’ 


of the States in which the courts are held. Among 
these are the modes of impaneling jurors, their 
qualifications, the number of challenges allowed 
to each party. Two chapters of the Revised 
Statutes, (17 and 18,) embracing § 858 to 1042, in- 
clusive, are devoted to the subjects of evidence 
and procedure alone. ‘The case before us is emi- 
nently one of evidence and procedure. The ob- 
ject of the orders is to procure evidence to: be 
used on the trial of the case, and this object is 
effected by a proceeding peculiar to the courts of 
New York, resting alone on a statute of that State. 
There can be no doubt that if the proceeding here 
authorized is in conflict with any law of the 
United States, it is of no force in the courts of the 
United States. We think it may be added further, 
in the same direction, that if Congress has legis- 
lated on this subject, and prescribed a definite 
rule for the government of its own courts, it is to 
that extent exclusive of any legislation of the 
States in the same matter. A striking illustration 
of this effect of an Act of Congress in prescribing 
rules of evidence, is to be found in § 858 of the 
Revised Statutes, originally enacted in an appro- 
priation bill in 1864, and the amendment to it 
passed in 1865. It now reads: ‘‘In the courts of 
the United States no witness shall be excluded in 
any action on account of color, or in any civil ac- 
tion because he is a party to, or interested in the 
issue tried; provided, that in actions by or against 
executors, administrators, or guardians, in which 
judgment may be rendered for or against them, 





neither party shall be allowed to testify against 
the other, as to any transaction with, or statement 
by the testator, intestate, or ward, unless called 
to testify thereto by the opposite party, ur re- 
quired to testify thereto by the court.”’ This Act 
of Congress, when passed, made competent wit- 
nesses in the courts of the United States many 
millions of colored persons. who were not compe- 
tent by the laws of the States in which they lived, 
and probably as many more persons, as parties to 
suits, or interested in the issues to be tried, who 
were excluded by the laws of the States. It has 
never been doubted that this statute is valid in all 
the courts of the United States, not only as to the 
introduction of persons of color and parties to 
suits; but, in the qualification made by the pro- 
viso where its language differs from provisions 
somewhat similar in State statutes, the Act of 
Congress, critically construed, has always been 
held to govern the court, Monongahela Bank v. 
Jacobus, 109 U. 8. 275; s. c., 3 Sup. Ct. Rep. 219; 
Potter v. Bank, 102 U. S. 163; Page v. Burnstine, 
Id. 664; King v. Worthington, 104 U.S. 44. 

Coming to consider whether Congress has 
enacted any laws bearing on the question before 
us, we find the following sections of the Revised . 
Statutes, in chapter 17, on evidence, which we 
here quote together: 

**§ 861. The mode of proof, in the trial of actions 
at common law, shall be by oral testimony and 
examination of witnesses in open court, except as 
hereinafter provided.” 

*§ 863. The testimony of any witness may be 
taken in any civil cause, pending in a district or 
circuit court, by deposition de bene esse, when the 
witness lives at a greater distance from the place 
of trial than one hundred miles, or is bound on a 
voyage to sea, or is about to go out of the United 
States, or out of the district in which the case is 
to be tried, and to a greater distance than 
one hundred miles from the place of trial, before 
the time of trial, or when he is ancient or infirm.” 
The remainder of this section, and sections 864 
and 865, are directory as to the officer before 
whom the deposition may be taken, the notice to 
the opposite party, and the manner of taking, 
testifying, and returning the deposition to the 
court. 

**§ 866. In any case where it is necessary, in or- 
der to prevent a failure or delay of justice, any of 
the courts of the United States may grant a dedi- 
mus potestatum to take depositions according to 
common usage; and any circuit court, upon ap- 


. plication to it as a court of equity, may, accordiug 


to the usages of chancery, direct depositions to be 
taken in perpetuam rei memoriam, if they relate to 
any matter that may be cognizable in any court 
of the United States.” 

§ 867 authorizes the courts of the United States, 
in their discretion, and according to the practice 
in the State courts, to admit evidence so taken; 
and §§ 868, 869, and 870 prescribe the manner of 
taking such depositions, and of the use of the sub- 
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pena duces tecum, and how it may be obtained. 
No one can examine these provisions for procur- 
ing testimony to be used in the courts of the 
States, and have any reasonable doubt that, so far 
as they apply, they were intended to provide a 
system to govern the practice, in that respect, in 
those courts. ‘They are, in the first place, too 
complete, too far-reaching, and too minute to ad- 
mit of any other conclusion. But we have not 
only this inference from the character of the leg- 
islation, but it is enforced by the express language 
of the law in providing a defined mode of proof 
in those courts, and in specifying the only excep- 
tions to that mode which shall be admitted. This 
mode is *“‘by oral testimony and examination of 
witnesses in open court, except as hereinafter 
provided.”’ Of course the mode of producing 
testimony under the New York Code, which was 
applied to petitioner, is not oral testimony and 
examination of a witness in open court, within 
the meaning of this Act of Congress. This ob- 
viously means the production of the witness be- 
fore the court at the time of the trial, and his oral 
examination then; and it does mean proof by 
reading depositions though those depositions may 
* have been taken before a judge of the court, or 
even in open court, at some othertime than dur- 
ing the trial. They would not, in such case, be 
oral testimony. The exceptions to this section, 
which all relate to depositions, also show that 
proof by deposition cannot be within the rule, 
but belongs exclusively to the exceptions. 

We come now to inquire if the testimony sought 
to be obtained from petitioner by this mode comes 
within the exception referred to in section 861. 
These exceptions relate to cases where it is admis- 
sible to take depositions de bene esse, under section 
863, or in perpetuam rei memoriam and under a ded- 
imus potestatum ‘under section 866. In the first of 
these, the circumstances which authorize deposi- 
tions to be taken in advance for use on the trial 
are mentioned with great particularity. They all 
have relation to conditions of the witness; to res- 
idence more than a hundred miles from the court, 
or bound on a sea voyage, or as going out of the 
United States or out of the district, or more than 
a hundred miles from the place of trial before the 
time of trial, or an ancient or infirm witness. 
None of these things are suggested in regard to 
petitioner, nor were they thought of as a found- 
dation of the order of the State court or of the cir- 
cuit court. Thestatute of New York, under which, 
both courts acted, makes no snch requirements as 
a condition to the examination of the party. It is. 
a right which, if the judge may possibly refuse to 
grant, he is in that matter governed by none of the 
conditions on which the deposition may be taken 
under the Act of Congress. Nor does the case 
come within the principle or profess to be 
grounded on the power conferred by section 866, 
which is another exception to the rule established 
by section 861. It isnot according to common 
usage to call a party in advance of the trial at law 


, amination as this. 





and subject him to all the skill of opposing coun- 
sel to extract something which he may then use 
or not, asit suits his purpose. This is a very spec- 
ial usage, dependent wholly upon the New York 
statute. Nor is it in any manner made to appear 
that this examination ‘‘was necessary in order to 
prevent a delay or failure of justice in any of the 
courts of the United States,’’ noris any such prop- 
osition the foundation of the court’s action. 

These are the exceptions which the statute pro- 
vides to its positive rule that the mode of trial in 
actions at law shall be by oral testimony and ex- 
amination of witnessess in open court. They are 
the only exceptions thereinafter provided. Does 
the rule admit of others? Can its language be so 
construed? On the contrary, its purpose is clear 
to provide a mode of proof in trials at law to the 
exclusion of all other modes of proof; and because 
the rigidity of the rule may, in some cases, work a 
hardship, it makes exceptions of snch cases as it 
recognizes to be entitled to another rule, and it 
provides that rule for those cases. Under one or 
the other all cases must come. Every action at 
law in a court of the United States must be gov- 
erned by the rule, or by the exceptions which the 
statute provides. Thereis no place for exceptions 
made by State statutes. The court is not at liber- 
ty to adopt them, or to acquire a party to conform 
to them. It hasno power to subject to such an ex- 
Not only is no such power con- 
ferred, butit is prohibited by the plain language 
and the equally plain purpose of the acts of con- 
gress, and especially the chapter on Evidence of 
the Revision. The New York statute would, if 
in force, repeal or supersede the Act of Congress. 
Itdoes not require much deliberation to see that 
if the Acts of Congrese forbid the use of this kind 
of testimony in the courts of the United States, no 
order for taking it madein the State court while 
the case was pendingin that court, with a view to 
its use ona trial there,can change the lawof evi- 
dence inthe federal court. Without deciding 
now, for the question is not before us, whether the 
testimony actually given under that order and 
transmitted with the record of the case to the cir- 
cuit court can be used when the trial takes place, 
we are well satisfied that the latter court cannot 
enforce the unexecuted order of the State court 
to procure evidence which, by the Act of Con- 
gress, isforbidden to be introduced on the tral, if 
it should be so taken. ‘ ‘ 

The provision of section 4 of the act of March 3, 
1875, (18 St. 470,) declares orders of the State 
court, in a case afterwards removed, to be in force 
until dissolved or modified by the circuit court. 
This fully recognizes the power of the latter court 
over such orders. And it was not intended to en- 
act that an order made in the State court, which 
affected or might affect the mode of trial yet to be 
had, could change or modify the express directions 
of an Act of Congress on that subject. Nor does 
the language of the court in Duncan v. Gegan, 101 
U. 8. 810, go so far. When itis there said that 
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‘the circuit court has no more power over what 
was done before the removal than the State court 
would have had if the suit had remained,”’ it is in 
effect affirmed that it has, at least, that much pow- 
er. There can be no doubt that, on a proper 
showing before the State court, it could have dis- 
charged the order for this examination, or sus- 
pended its further execution. In acting on sucha 
motion as this it would have been governed by the 
laws of the State of New York. In deciding 
whether it would continue the execution of this 
order, or decline to execute it further, the circuit 
court was governed by the federal law. If thelaw 
governing the circuit court gave it no power to 
make or continue this examination, but, in fact, 
forbid it, then it could not enforce the order. 

The petitioner having removed his case into the 
citcuit court has a right to have its further pro- 
gress governed by the law of the latter court, and 
not by that of the court from which it was re- 
moved; andif one of the advantages of this re- 
moval was an escape from this examination, he 
has aright to that benefit if his case was right- 
fully removed. This precise point is decided, and 
in regard to this very question of the differing 
rules of evidence prevailing in the State and fed- 
eral courts, in King v. Worthington, 104 U.S. 44. 
In that case, after it had been once heard on ap- 
peal in the supreme court of Illinois, it was re- 
moved into the circuit court of the United States. 
The supreme court had reversed the judgment of 
the inferior court, because, among other things, 
the evidence of witnesses had been received whom 
that court held tobe incompetent. On the trial 
in the circuit court they were held to be compe- 
tent and admitted to testify, notwithstanding the 
decision of the supreme court of the State, on the 
ground that section 858 of the Revised Statutes of 
the United States, already copied in this opinion, 
made them competent, and although it differed in 
that respect from the statute of Illinois on the 
same subject, it must prevail in the circuit court. 
It was strongly urged here that this was error, and 
as to that case the decision of the Illinois court, 
made while it was rightfully before it, should 
control. But this court held otherwise, and said: 
‘“*The federal court was bound to deal with the 
case according to the rules of practice and evi- 
dence prescribed by the Acts of Congress. If the 
case is properly removed, the party removing it is 
entitled to any advantage which the practice and 
jurisprudence of the federal courts give him.” 
The circuit court was therefore without authority 
to make the orders for the examination of peti- 
tioner in this case, and equally without authority 
to enforce these orders by process for contempt. 
Its order fining him for contempt and committing 
him to the custody of the marshal was without 
jurisdiction and void, and the prisoner is entitled 
to his release. It is supposed that the announce- 
mont of the judgment of the court thathe is en- 
titled to writ will render its issue unnecessary. If 


it shall prove otherwise, the writ will be issued on 
application to the clerk. 





CONSTITUTIONAL LAW — RIGHT TO A 
SPEEDY TRIAL. 





VENTERS v. THE STATE.* 





Texas Court of Appeals, Austin Term, 1885. 


1. Constitutional Law—Speedy Trial—Dismissal of 
Indictment .—The fact that, after an application for a 
continuance on behalf of the State had been over- 
ruled, the State entered a nol. pros., and by procuring 
a new indictment, secured a continuance by opera- 
tion of law, is not such an infringement of the consti- 
tutional right to a speedy trial as will bar further pros- 
ecution for the same offense. 


2. Nolle Prosequi—Effect of—Custody.— After a nol. 
pros. is entered upon a good indictment the code fur- 
nishes no authority to hold the defendant in custody. 


Douglas and Lanier for appellant; J. H. Burts, 
Assistant Attorney General, for appellee. 

Appeal from Liberty county. 

Hurt, J., delivered the opinion of the court: 

The appellant was convicted for murder in the 
second degree, for the killing of his brother, Jack 
Venters, the jury assessing his punishment at five 
years in the penitentiary. The trial and convic- 
tion was had at the March term, 1885. At the 
March term, 1884, the case was reached and called 
for trial, whereupon the district attorney an- 
nounced not ready, and filed his motion for a con- 
tinuance. The court heard the motion and over- 
ruled the same, thus requiring the State to an- 
nounce ready for trial. Thereupon the district 
attorney prepared his motion to dismiss or nol. 
pros. the cause and filed it. This over the objec- 
tion of the defendant, was sustained, the cause 
was dismissed, and the defendant was retained in 
custody by order of the said court, until the dis- 
trict attorney could procure another indictment 
against him. The defendant was so held in cus- 
tody, and the indictment upon which he was 
tried and convicted, presented. When his cause 
was called for trial, the defendant entered his 
special plea, in which he specially pleads this 
matter, and says by reason thereof he should not 
be further prosecuted. To this plea the district 
attorney excepted or demurred, and the court 
sustained the exception or demurrer, to which ac- 
tion of the court the defendant excepted and re- 
served his bill of exceptions. 

When the case was dismissed, and the defend- 
ant remanded to custody, the court granted him 
bail in the sum of one thousand dollars. 

It is insisted by counsel for appellant, that his 
plea shows that he has been deprived of a consti- 
tutional right, that of a speedy trial. 

In the motion to nol. pros., the only ground re- 
lied upon by the district attorney, is the fact of 
the absence of a material witness, necessary to a 
conviction. The district attorney’s motion for a 
continuance based upon the absence of the wit- 


*S. c., 1 Tex. Ct. Repr. 90. 
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ness had been overruled by the court. The ques- 
tion presented under the peculiar circumstances 
of this case is, does the entry of a nolle prosequi by 
the competent authority put an end to the case? 
And. does it therefore operate as a bar to a subse- 
quent indictment for the same offense? 

Counsel for appellant contends, that as the dis- 
trict attorney’s motion to continue the case, was 
denied and overruled, that the appellant had the 
right to demand a trial, and that the entry ofa 
nol. pros., under such a state of case, had the ef- 
fect to end the prosecution. There is great force 
in this proposition. The State attempted to con- 
tinue. The court held that she had no good and 
valid grounds for a continuance and overruled the 
application. Defendant demanded a trial. To 
this demand he was answered with a nol. pros. but 
still held in custody until another indictment 
could be procured. This being presented, the 
case was, by operation of law, continued to the 
next term of the court. The legal effect of this 
whole matter was to give to the State a continu- 
ance of the cause when by the law of the land she 
was not entitled to it. Why overrule the State's 
direct application for a continuance and grant it 
indirectly? Again suppose this course be re- 
peated at each succeeding term cf the court? Why 
have laws prescribing the requisites of an appli- 
cation for a continuance when made by the State, 
if a nol. pros. will effect the same object? 

We have made these observations to show that 
such a procedure if persevered in would result in 
very great oppression to a party charged with an 
offense. And if a case arose in which it appeared 
that such a procedure was had for the purpose of 
depriving the citizen of a speedy trial we think 
that the proper relief would be found. But after 
a very careful examination of the authorities bear- 
ing upon this subject we have not been able to 
find one which authorizes such a plea as the 
one interposed in this case. (Whar. Cr. Pl. & Pr. 
447; U.S. v. Stowell, 2 Curt. C. C. 170; U.S. v. 
Shoemaker, 2 McLean, 114; Com. v. Wheeler, 2 
Mass. 172.) 

After the nol. pros. there was no authority under 
our statute tu hold the defendant in custody. 
This was an end of the prosecution under that in- 
dictment, and there is no provision in the code by 
virtue of which the defendant could be held in 
custody, for the offense charged in that indict- 
ment. It is true that articles 545 and 547 of the 
code of Criminal Procedure furnish authority for 
holding the defendant in custody ‘“‘when a motion 
to set aside, or exceptions to an indictment has 
been sustained.’’ But in this case there is no 
complaint made to the indictment, and hence 
these articles do not apply. 

It is unnecessary for us to decide whether the 
court had the right to order the defendant into 
custody, or whether a complaint could legally 
have been made against the defendant for the 
same offense contained in the indictment dis- 
missed, and an examination had thereon, etc. 


We simply mean to say that our code furnishes no 
authority to hold the defendant in custody when a 
nol. pros. is entered upon a good indictment. 

But returning to the question as to whether the 
defendant in this case was deprived of a speedy 
trial, we are of the opinion, viewed in the light of 
the authorities, that he was not. Let us suppose 
that the court had sustained the application made 
by the district attorney for a continuance, and 
that said application was fatally defective. A 
continuance under such circumstances would have 
had precisely the same effect upon the rights of 
the defendant to a speedy trial as the course actu- 
ally pursued in this case, and a repetition by the 
court of granting a continuance upon such defec- 
tive application might lead us to conclude that 
this course of procedure was rejected for the pur- 
pose of defeating the defendant’s right toa speedy 
trial. In such a case we think that a remedy 
could be found by which he could be relieved 
from such oppression. 

In the case in hand we fail to find that it was 
the intention of the district attorney and the 
court below to deprive the defendant of this con- 
stitutional right to a speedy trial, and hence the 
court did not err in sustaining the exceptions of 
the district attorney to os special plea of the de- 
fendant. . wi ° Judgment 
affirmed. 











WEEKLY DIGEST OF RECENT CASES. 





CALIFORNIA, ° ‘ A ; 18 
COLORADO, ° ° 8, 15, 16, 20 
INDIANA, . . ° ° . ° 2,4 
KENTUCKY, . ° ; ; 3 
MISSISSIPPI, . 5, C 11, 17, 29 
NEW MEXIco, . ‘ ° 1,12 
New YORK, ° ° . js ‘ 19 
OREGON, 7, 28 


PENNSYLVANIA, 
U. S. Circuit, 


26, 27, 30, 31 
9, 10, 13, 14, 21, 22, 23, 24, 25, 32 


1. CERTIORARI—Comman Law Certiorari brings up 
the Evidence.—The common law writ of certiorari 
to review a summary conviction under a penal 
statute brings up not only questions affecting the 
jurisdiction of the magistrate, but whether there 
was sufficient evidence to warrant a conviction of 
the party accused; and in such case the evidence 
must appear on the face of the record, or the con- 
viction will be quashed. [The court cited to this 
point, McGregor v. Supervisors, 37 Mich. 388; 
Mullins v. People, 24 N. Y. 399; People v. Sanders, 
3 Hun. 16] Armijo v. Board of Commissioners, 
8. C. New Mex., Jan. 1885, 7 Pac. Rep. 19. 


2. CONSTITUTIONAL Law — Laws not Invalid be- 
cause they Infringe the Natural Rights of Man— 
Indiana ‘Eleven O'clock Law.”—A law which re- 
quires liquor saloons to close at 11 o’clock at night 
is not unconstitutional. This law was assailed be- 
cause it infringed the natural rights of the citizen. 
But the court reasoned that, whether a statute 
does or does not unjustly deprive the citizen of 
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natural rights is-a question for the legislature, and 
not for the courts. There is no certain standard 
for determining what are or are not the natural 
rights of the citizen. Ifthe courts should assume 
the function of revising the acts of the legislature 
on the ground that such acts invade natural rights, 
a conflict would arise which would never end; for 
there is no standard by which the question could 
be finally determined. The courts can only decide 
whether an act violates the constitution. 67 Ind. 
45; 52 Ind. 350; 21 Pa. St. 147; 85 Ind. 481; 6 Bikf. 
292; 8 Bikf. 162; 4 Ind. 342; 54 Ind. 185, 198, 202; 
63 Ind. 559; 81 Ind. 327; 83 Ind. 476, 480; 90 Ind. 
29. The eleven o’clock statute is a valid exercise 
of the police power vested in the legislature, 47 
Ind. 503. “It has not been the policy, either in 
England or this country, to encourage the traffic in 
intoxicating liquors; in this country the whole ac- 
tion of the legislative power has been uniformly to 
limit, restrict, or absolutely prohibit the traffic. 
With us, from the time almost of our earliest ter- 
ritorial existence to the present moment, that pol- 
icy has been pursued.” 29 Ind. 112; 42 Ind. 15. 
It is not questioned in any of our cases that the 
legislature may regulate the traffic by prohibiting 
sales on holidays and election days, and by pre- 
scribing the hours within which sales may be 
made. And it is so in other States. Cooley, Const. 
Lim. 720; 74. N. Y.509. In the latter case it is said: 
“The right of the State to regulate the traffic in in- 
toxicating liquors within its limits has been exer- 
cised from the foundation of the government, and 
is not open to question. The State may prescribe 
the persons by whom, and the conditions under 
which, the traffic may be carried on. It may im- 
pose on those who act under its license such liabil- 
ities and penalties as in its judgment are proper to 
secure society against the damages of the traffic, 
and individuals against injuries committed by in- 
toxicated persons under the influence of, or result- 
ing from, their intoxication.”” And see 49 Ind. 
538, 229, 240, where this principle is impliedly ad- 
mitted. Hedderick v. State, Sup. Ct. Ind., May 
12, 1885, (Ind. L. J.) 


. Legislative Power over Municipal Corpor- 
ations.—In the absence of any constitutional pro- 
hibition the corporate existence and powers of 
municipalities are subject to the legislative control 
of the States creating them. ([Barr, J., in deliver- 
ing the opinion of the court, said: ‘In the absence 
of a constitutional inhibition, the legislature of a 
State may, in its discretion, indicate the mode and 
the agency by which a debt is created by a city, 
town, county, or precinct in a county. The debt 
must be created for a governmental purpose, but 
if for such a purpose, there can be no necessity for 
a submission to a vote of the people of the city, 
town, or county, or other municipality. Railroad 
Co. v. Otoe, 16 Wall. 667; Town of Queensbury v. 
Culver, 19 Wall. 88; County of Callaway v. Foster, 
93 U. S. 567; Mount Pleasant vy. Beckwith, 100 U. 
8. 514.”] Sinton v. Carter Co., U. 8. Cir. Ct., 
Dist. Ky., Jan 24, 1885; 23 Fed. Rep. 535. 





4, CRIMINAL PROCEDURE— Waiver of a Jury in 


Capital Cases.—The constitutional right of a de- 
fendant in a criminal case to a public trial by an 
impartial jury is a right which he may waive if he 
chooses so to do, and if such waiver is authorized 
by statute. 97 Ind. 579. Where he is authorized 
by statute to waive atrial by jury, the statute is 
strictly construed. Thus where a statute author- 
izes a waiver of all right to a jury trial, it will not 
be construed to allow the accused to consent to a 
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trial by 9 less number than twelve. 16 Ind. 496; 
54 Ind. 461; 72 Ind. 358. In a capital case, there is 
no statute authorizing a waiver of trial by jury. 
96 Ind. 243. And it does not matter that no objee- 
tion was made in the trial court to the proceed- 
ings. The case must be submitted toa jury, under 
the plea of guilty, to determine what the penalty 
shall be, under R. S. 1904. Wartner v. State, S. 
C. Ind., May 12, 1885. (Ind. L. J.) 





- Limitation of Time for Argument.—De- 
fendant represented by two counsel. The court 
limited the argument before the jury to one hour 
for the State, and the same for the defendant. 
Held,.to be error, and case revised and new trial 
granted. Wingo v. State, Sup. Ct. Miss., Feb. 9. 
1885. 


CRIMINAL EviIpENCE—Larceny—Statement oy 
Third Person Admissible to Show Honest Posses- 
sion.—lt is admissible for the defendant to prove 
honest possessior, by showing that he was misled 
by the statements of another, and such evidence is 
not hearsay, but primary. [Citing 1 Greenleaf, § 
101.) Chambers v. State, 8. C. Miss., Oct. Term, 
1884. 


- DEED—Proof of, by Subscribing Witnesses, Must 


State that Witnesses were Sworn.—In proving an 
unacknowledged deed by a person who witnessed 
its execution, the affidavit of said witness is not 
valid unless it states that he was duly sworn. [In 
giving the opinion of the court, Waldo, C. J., said: 
“The practice of proving a deed for the purpose of 
having it recorded grew up in New York in colo- 
nial times as a part of the common law of the State. 
Van Cortlandt v. Tozer, 17 Wend. 338; s. c. 20 
Wend. 423. We have no such common-law prac- 
tice in this State. We doubtless take judicial no- 
tice at common law of what is termed “an ac- 
knowledgement of a deed.” Morris v. Wads- 
worth, 17 Wend. 113; Pidge v. Tyler, 4 Mass. 541. 
But, apart from the express exactment of our stat- 
ute, we do not know what is intended by the ex- 
pression “proving a deed” for purposes of regis- 
tration. Nevertheless, the legislature, in enacting 
the statute, seemed to have supposed that they 
were legislating upon a subject well understood in 
the law, and hence, doubtless, arose what is obvi- 
ously an imperfect explanation of the mode in 
which proof shall be made, and the manner in 
which it shall be certified. The term is first seen 
in the Laws of Oregon Territory of 1854, page 478, 
and, as may be drawn from the preface and mar- 
ginal references to the text, was a transcript from 
the laws of New York. That fact, under the cir- 
cumstances attending the publication of the laws 
of that year, gives to the decisions and practice of 
the courts of New York prior to the enactment of 
our statute the weight of authority in its construc- 
tion. According to the practice in that State, 
which may be taken as a declaration of the law, it 
seems to have been necessary, not only that the 
witness should be sworn, which might seem other- 
wise obvious, but that that fact should be stated 
in the certificate. Jackson v. Livingston, 6 Johns. 
149: Jackson v.-Osborn, 2 Wend. 555; Bradstreet 
v. Clarke, 12 Wend. 673; Norman v. Wells, 17 
Wend. 137; Van Cortlandt v. Tozer. Id. 338; Car- 
ver v. Astor, 4 Pet. 82. The case of Hunt v. John- 
son, 19 N. Y. 292, (oot cited by counsel,) seems, 
indeed, to support the defendant’s position, that 
the certificate need contain only what the statute 
expressly specifies it should contain. But the de- 
cision seems to overlook the fact that there was a 
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law governing the subject in New York prior to 
the statute, which should be considered in the 
construction of the statute; and also seems to have 
overlooked what seems to have been a uniform 
practice the other way. Nor can the decision be 
upheld on principles which require the facts to be 
stated in the certificate, that the court may see that 
the deed was duly proved. Marshall, C. J., Ross 
v. MeLung, 6 Pet. 287. The power of the officer in 
taking the proof may be likened to that of an in- 
ferior court, ‘“‘which ought not to show things only 
by implication, but ought to show them express- 
ly.” Barnaby v. Goodale, Style 2.”] McIntire v. 
Kamm, S. C. Ore., May 1, 1885; 7. Pac. Rep. 27. 


8. EVIDENCE.—Deed of Assignment—Substitution 

of New Schedule for Old after Execution. — A 

deed of assignment for the benefit of creditors 

should not be ruled out of evidence on account of 

L, a substitution of a new schedule, after the execu- 
be tion of the instrument, in lieu of the schedule at- 
tached to the deed when executed, if it appear 

that such substitution was made in good faith, and 

effected no material change inthe deed, but simply 

gave a more accurate statement of the values given 

the assets upon completion of the invoice. Smith 

v. Stoker, 8. C. Colo., May 8, 1885; 7 Pac. Rep. 10. 


9. FRAUDULENT CONVEYANCES. — Assignment for 
Benefit of Creditors— How. St. Mich. §§ 8739, 
8744—Fraudulent Preferences.—A creditor in Mich- 
igan may take security by mortgage, or otherwise, 
from an insolvent debtor, with knowledge of his 
financial weakness, so long as the creditor has no 
notice or knowledge that the debtor contemplates 
making an assignment; but the security must be 
given at the instance of the creditor, be duly de- 
livered, and he must have no notice or knowledge 
of any fraudulent purpose, within the meaning of 
the statute. Kellogg v. Root, U. 8. Cir. Ct., West. 
Dist. Mich., 8.-D., March 30, 1885; 23 Fed. Rep. 525. 


10. . Assignments by Debtor in Failing Cir- 
cumstances held Void.—When an insolvent, at his 
own instance and convenience, voluntarily gives 
some of his creditors security, it is at once a sus- 
picious circumstance, and if followed within a 
short time by an assignment, the conclusion will be 
justified, in the absence of other controlling cir- 
cumstances, that both were contemplated, and 
should be deemed in law one transaction; and such 
securities will be held void. [Withey,J., in giving 
the opinion of the court, said: ‘“‘When Allen Stone, 
who managed the entire business, was asked, as a 
witness, why so much delay took place, after one 
of the parties had requested and been promised 
security, before the mortgage was executed, he 
answered as follows: ‘I knew the miaute that 
mortgage was put on file, that minute the credit of 
the concern was ruined. I knew that, and that was 
the reason I staved it off as long as I could.’ 
This was true as to both mortgages; and reveals 
the true state of his mind, and explains why he 
held the mortgages for seven days without filing in 
the clerk’s office, and why, in the intervening time, 
he perfected arrangements for having the assign- 
ment made within two hours after the mortgages 
were placed on file by him. No one, it would 
seem, can escape the conviction that Stone and his 
wife contemplated making the assignment at the 
time the mortgages were signed. The making of a 
mortgage and an assignment under like circum- 
stances, have been held to be one transaction, be- 
cause one in contemplation, and correctly so. 
Perry v. Holden, 22 Pick. 269; Berry v. Cutts, 42 








Me. 445; Doggett, Bassett & Hills Co. v. Herman, 5 
MeCrary, 269-272; s. c., 16 Fed. Rep. 812. See the 
recent case decided by the Supreme Court of Mich- 
igan, Judge Champlin’s opinion, concurred in by 
Judge Cooley, Heineman v. Hart, reported in 20 
N. W. Rep. 792, October 25, 1884.”] Ibid. 


11. INJURIES TO REAL PROPERTY.—Roots of Shade 
Tree, Injuring Well of Drinking Water.—An ac- 
tion can be sustained, for injury from the roots of 
a tree, the rule being the same as that relating to 
its overhanging branches. Hence, if the rvots of a 
neighbor’s shade tree invade and destroy a well of 
drinking water, on the adjoining premises, the 
owner of the tree will be required to prevent such 
injurious encroachment, upon the principle of “So 
use your own, as not to hurt another’s.”’ The mea- 
sure of damages in such case, is the extent of the 
injury done. Buckingham v. Elliott, Sup. Ct. 
Miss., Feb. 9, 1885. 


12. JURISDICTION.—Inferior Tribunals—Record of 
County Commissioners Trying Defaulting Sheriff 
must Show Jurisdiction.—A board of county com- 
missioners, in considering the case of a defaulting 
sheriff, with a view to declaring his office vacant in 
case the default is proved, act in a quasi judicial 
capacity. They are a board of special and inferior 
jurisdiction, and there is no presumption arising in 
their favor as to the regularity of their proceed- 
ings. Their jurisdiction, therefore, must be made 
to appear upon the record of said proceedings, and 
evidence of it cannot be sought aliunde. Armijo 
v. Board of Commissioners, 8. C. New Mex., Jan. 
1885; 7 Pac. Rep. 19. 


13. MUNICIPAL BonDs.—Legislature may Author- 
ize Issue without Vote of People.—Where there is 
no constitutional inhibition, the legislature of a 
State may properly authorize a county to create a 
debt fora governmental purpose without a sub- 
mission to a vote of the people, and may, in its dis- 
cretion, select the agency by which the county is to 
act. Sinton v. Carter Co.,U. 8S. Cir. Ct., Dist. 
Ky., Jan. 24, 1885; 23 Fed. Rep. 535. 





14. . Illustration—Bonds Issued to Compro- 
mise Previous Indebt edness.—W here Carter county 
had lawfully issued its bonds in aid of a railroad, 
and portions of its territory had been taken to 
form other counties, by acts which provided that 
the citizens and property within the old limits 
should remain liable to taxation forthe payment 
of those bonds, ‘‘as though this act had never been 
passed;” held, that an act which authorized the 
Carter county court to compromise those bonds, to 
issue new obligations in settlement, and to levy 
and collect taxes upon all the territory originally 
bound, was constitutional. Ibid. 


15. MUNICIPAL CORPORATION.—Contracts of, In- 
valid Unless made by Prescribed Mode.—Contracts 
of a municipal corporation are of no validity unless 
made as prescribed by their charter, or governing 
statutes, or the forming and making of contracts is 
strictly pursued. [In giving the opinion of the 
court, Beck, C. J., says: ““‘We understand the law 
to be well settled that when the mode of proceed- 
ing in respect to transactions of this nature is pre- 
scribed by law, or in the character of a municipal 
corporation, such mode must be strictly pursued 
by the corporation in relation to the awarding and 
making of contracts, or no liability is thereby in- 
curred. The party dealing with a municipal body 
is bound to see to it that all mandatory provisions 
of the law are complied with, and if he neglects 
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such precaution he becomes a mere volunteer and 
must suffer the consequences. Zottman v. San 
Francisco. 20 Cal. 96; Brady v. The Mayor, 20 N. 
Y. 312; Murphy v. City of Louisville, 9 Bush. 189; 
Steckert v. City of East Saginaw, 22 Mich. 104.’’] 
Town of Durango v. Pennington, 8. C. Colo., 
Apr. 7, 1885; 7 Pac. Rep. 14; s. c.,6 W. C. Rep. 
510. 


16. . When such Contracts may be Ratified.— 
Such contracts when not ultra vires may be ratified 
by the corporation, but not without the observance 
of the formalities which would have been necessary 
to make the contract valid in the first instance. 
[Upon this point Beck, C. J., alsosays: “A con- 
tract not ultra vires may be ratified. The ratifi- 
cation, when properly made, is said to be equiva- 
lent to previous authority to make it, and operates 
to validate it from the time of its execution. But 
the ratification of an invalid contract, where an ex- 
press contract is necessary to bind a municipal cor- 
poration in the first instance, and where the con- 
tract is required io be made in a specified manner, 
requires the observance of the same formalities and 
provisions necessary to be complied with in the 
making of a valid contract. McCracken v. City of 
San Francisco, 16 Cal. 623; Zottman v. San Fran- 
cisco, supra; People v. Swift, 31 Cal. 28.”] bid. 





17. MuNICIPAL COQPORATION—Liable for Negli- 
gence of Employee in Closing Drain Pipe.—Drain 
pipe running into public sewer was closed by or- 
der of the Board of Mayor and Aldermen. The 
employee of the city closed the wrong pipe. This 
caused water to flood the house of a citizen. Held, 
that the city was liable for the damage. A munic- 
ipal corporation is liable for the acts of servants, 
when those acts are purely ministerial, and involve 
no exercise of governmental or judicial functions. 
Semple v. Mayor and Aldermen of Vicksburg, Oc- 
tober Term. 1884; S. C. Miss. 


18. PERsURY—Misdemeanor— Omission of Property 
from Insolvent’s Schedule, and False Verification. 
—Where a petitioner in insolvency wilfully omits 
from his schedule any of his property, and then 
verifies his petition, schedule, and inventory, as 
prescribed by law, he is guilty of perjury, notwith- 
standing the California insolvency act provides that 
an omission of property from an insolvent’s sched- 
ule shall constitute a misdemeanor. The general 
law regarding perjury is not inconsistent with such 
provision of the insolvency act, and is not in that 
regard repealed by it; the false verification being 
the act which constitutes the perjury, and not the 
omission of the property, which, before the said 
insolvent law, constituted no offense, but is by 
such act made a misdemeanor. People v. Platt, 
S. C. Cal., May 14, 1885; 7 Pac. Rep. 1. 


19. PracTICE—Money Deposited in Lieu of an Un- 
dertaking as Security for Costs.—A deposit as se- 
curity for costs must be regarded forall the purpos- 
es of the action, as the property of the person making 
the deposit. But where the action results favorably 
to the plaintiff, and the litigation is terminated, the 
deposit is not liable to seizure on other judgments 
if the money, in fact, belongs to other persons who 
made the deposit, subject only to the contingency 
stated. McAdam, C.J., said: Except in the in- 
stance provided in § 586 of the Code, a deposit in 
lieu of bail must be regarded for all the purposes 
of the action as the property of the party on whose 
behalf the deposit is made. 8 Abb. N. S. 155; 45 
N. Y. 393. Such money, although in cust odia legis, 





may be attached subject to the contingency on 
which the deposit was made. 74 N. Y. 145; 
83 N. Y., at p. 2387. If the deposit is to be 
regarded for all pnrposes as the money of the 
plaintiff, it follows that the order to pay over is 
legally made. Frazer v. Ward, N. Y. City Court, 
May 15, 1885; N. Y. Daily Reg. May 27, 1885. 


20. Appeal from Jndgment Rendered During 
Vacation.—An appeal cannot be taken from a 
judment rendered during vacation, according to 
the laws of Colorado now existing. Clelland v. 
Tanner, 8. C. Colo., May 8, 1885; 7 Pac. Rep. 9; s. 
c., 6 W. C. Rep. 520. 


21. RaiLway MortGAGES—Surrender of Bonds Un- 
der Scaling Arrangement—Lien for Portion of Re- 
duced Indebtedness, for which New Bonds were 
not Issued.—The indebtedness of a railroad was 
scaled down,—old mortgage bonds were surren- 
dered, and new issued. A creditor surrendered his 
bonds, and received new ones for all, except a 
small portion, of the reduced indebtedness to him. 
No bond was issued for it, because nobond was is- 
sued forsosmallasum. Held, that this creditor 
is entitled to a lien, equal to that of other mort- 
gage creditors, for the whole amount due him. 
Blair v. St. Louis etc. R. Co., U. 8. Cir. Ct. E. D. 
Mo., March 19, 1885; 23 Fed. Rep. 524. 


22. Rartway—Receivers—Ante-Receivership Debts. 
—A claim of an attorney against a railroad, for 
fees earned a year and a half before the appoint- 
ment of a receiver is not entitled to any prefer- 
ence. Blair v. St. Louis etc. R. Co., U. 8. Cir. 
Ct., E. D. Mo., March 19, 1885; 23 Fed. Rep. 521. 








23. Attorneys’ Salary.—Where the annual 
salary of the attorney of a railroad falls due only 
a short time before the road is placed in the hands 
of a receiver, his claim against the company is en- 
titled to priority over that of mortgage bondhold- 
ers. Ibid. 


24. Payment of Judgment against Road.— 
One who pays a judgment against a railroad com- 
pany a few weeks before the appointment of a re- 
ceiver, under an agreement that the amount so 
advanced shall be repaid by the company, is not 
entitled to priority over bondholders. Ibid. 


25. Re-Imbursement of—Surety on Appeal 
Bond.—Where a judgment is recovered against a 
railroad company in an inferior court upon a claim 
not entitled to priority, and an appeal is taken, 
and the company’s attorney goes on the appeal 
bond, and a receiver of the road is thereafter ap- 
pointed, and after his appointment, a judgment is 
recovered in the appellate court against the coni- 
pany and the attorney, and the latter pays it, his 
claim is entitled to no priority over that of mort- 
gage bondholders. Blair v. St. Louis etc. R. Co., 
U. 8. Cir. Ct., E. D. Mo., March 19, 1885; 23 Fed. 
Rep. 523. 


26. SHERIFF’s DEED—Conveys Title, though Exe- 
cution not Returned nor Purchase Money Paid.— 
A sheriff’s deed of real estate duly executed, ac- 
knowledged and delivered, will convey the title, 
although the writ of execution upon which the 
property has been sold was not returned, and the 
purchase-money was never paid. Cock v. Thorn- 
ton, S.-C. Pa., Feb. 5, 1885. 16 Weekly Notes of 
Cases, 117. 

27. Facts upon which Presumption of Deliv- 


ery Arises.—A sheriff sold certain real estate in 
pursuance of a writ of vend. ex., and executed 
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deed to the purchaser at the sale, which was ac- 
knowledged in open court and duly recorded. The 
purchaser paid to the sheriff the amount of the 
costs, and claimed to apply the balance of the pur- 
chase-money, on account of the judgment of the 
plaintiff in the execution whom he represented in 
the purchase. It did not appear that the sheriff 
ever demanded payment of this balance, and no 
application was made to vacate the acknowledge- 
ment. Several years after, the sheriff having died, 
the deed was found among his papers, and also 
the vend. ex. with no return indorsed. In an ac- 
tion of ejectment by the vendee of the purchaser 
at the sheriff’s sale: Held, that the facts raised 
such a presumption of delivery of the deed that it 
was admissible in evidence by the plaintiff as a 
link in his chain of title. Ibid. 


28. STATUTES-Construction of Statute-Laws Adopt- 
ed from Another State—Decisions of such State 
when Authoritative—The incorporation into the 
authorized and published statutes of the territory 
of Oregon, of a New York law, with references in 
the margin sustaining such law by decisions of 
New York courts, gives to such decisions and the 
New York practice thereunder, the weight of au- 
thority in its construction. McIntire v. Kamm, S. 
C. Ore., May 4, 1885; 7 Pac. Rep. 27. 


29. TAXaTION—Railway Company Selling to Em- 
ployees not Subject to “Privilege Tax.”—A rail- 
road company, running a car supplied with pro- 
visio.s and clothing, over its track, for the purpose 
of selling and delivering to employees in payment 
of wages, no sales being made to other persons, is 
not liable for the special license tax asa “trading 
car.” Laws imposing privilege tax, are to be con- 
strued in favor of the citizen, and no occupation is 
to be taxed unless clearly within the provisions of 
such laws. Vicksburgh etc. R. Co. v. State, 8.C. 
Miss., Oct. Term, 1884. 


30. TRUSTEES—Attorney Acting as Trustee, when 
Allowed Compensation.—The just and proper 
compensation of a trustee depends upon the cir- 
cumstances of each case, and cannot be determined 
by an inflexible rule. And such compensation may 
be claimed and awarded in a gross sum and not by 
way of commissions. A trustee, who is also a 
member of the bar, may be allowed credit in his 
account fora fee to himself for professional ser- 
vices rendered by him to, and for the benefit of, 
the trust estate prior to his appointment as trustee. 
Such trustee may also claim compensation for ser- 
vices of a professional-character rendered by him 
to the estate, in additon to those which ordinarily 
pertain to his position as trustee. [In giving the 
opinion of the court Sterrett, J., said: ““The ques- 
tion of reasonable compensation to trustees de- 
pends largely upon the circumstances of each par- 
ticular case, and cannot be properly determined 
by any inflexible rule. (Carrier’s Appeal, 29 P. F. 
Smith, 230.) While in practice it is usually claimed 
and awarded in the form of a commission, the rate 
is not determible by any established rule. It must 
be graduated according to the responsibility in- 
curred, the amount of the estate, the nature and 
extent of the services necessarily performed. 
(Harland’s Appeal, 5 Rawle, 323, 330.) In that 
case Chief Justice Gibson says, compensation ““may 
be awarded even ina gross sum, according toa 
common practice in. the country, which I take to 
be the preferable one, as it necessarily leads to an 
examination of the nature, items, and actual extent 
of the services; which the adoption of a rate per 





centum has atendency to leave out of view.” It 
cannot be doubted that for services of an extra- 
ordinary character, rendered by a trustee, he is 
entitled to an extra compensation beyond the usual 
allowance for receiving and disbursing trust funds. 
If professional services, necessary to the proper 
administration of the trust, have been rendered 
by atrustee, in person, he is clearly entitled to 
such reasonable compensation as he would have 
paid had he been obliged to employ counsel. If 
authority fora principle so manifestly just and rea- 
sonable as this be required it may be fourd in 
Lowrie’s Appeal (1 Grant, 373).’’] Perkins’ Ap- 
peal, S.C. Pa. Jan. 13, 1885; 16 Weekly Notes of 
Cases, 125. 


31. WARRANTY in Sale of Chattel not Implied 
where sold on Board.—Where there is no knowl- 
edge on the part of the vendor of goods of their 
defective quality, although no opportunity of in- 
specting them is given the vendee, the sale itself 
raises no implied warranty of quality or even of 
merchantability on which the vendee can sue if the 
goods prove worthless. A,a pork packerin D, 
wrote to B, a provision broker in C, to offer “five 
ear-loads fully cured pickled shoulders of pork 
free on board, D.’’ B, on receipt of an order from 
E, also a pork packer and the owner of a meat- 
smoking establishment at P, bought two car-loads, 
and reported to A: “I sold two car-loads sweet 
pickled shoulders. Ship them to my order, P.” 
Before they were sent, they were inspected by an 
employee of A, who pronounced them in good con- 
dition. Shortly after arrival at P they were found 
to be spoiled so as not to be merchantable for hu- 
man food: Held, that the circumstances did not 
give rise to an implied warranty of quality, nor 
even of merchantability, and that E could not re- 
cover in an action against A on such supposed war- 
ranty. [In giving the opinion of the court, Gor- 
don, J., said: **The case of Wetherill v. Neilson (8 
Har. 448), is directly in point, and would have to 
be overruled were we to sustain the court below. 
There the bill of sale was of ‘35 casks of soda ash, 
48 percent.”” The offer of proof on part of the 
defense was, inter alia, that the ash was below 48 
per, cent. strength; that it was not marketable, but 
valueless and useless, not being in, fact the article 
it was sold for. The court below refused to enter- 
tain the offer, and ordered judgment on the ground 
that the defendant had shown neither an express 
warranty nor fraudulent representation, and that 
nothing short of this could prevent the plaintiff’s 
recovery. In this case, like thatin hand, there was 
neither inspection of the goods nor opportunity 
for such inspection, so that they are in all particu- 
lars similar. A like case is that of Warren v. Phil- 
adelphia-Coal Co. (2 Nor. 437), in which -Mr. Jus- 
tice Woodward aflirms that there is no rule more 
firmly imbedded in our jurisprudence than that 
which governs the rights of vendors‘and purchasers 
in an ordinary contract of sale of personal prop- 
erty. ‘In such a contract the vendor is subject to 
no implication of a warranty of the quality of the 
article sold.’’ He also adds: “The doctrine of the 
common law, as it was settled in Chandelor v. Lo- 
pus (Cro. Jac. 4), has been constantly and uni- 
formly applied.”” The same doctrine is held by 
Mr. Justice Mercur in Whitaker v. Eastwick (25 
P. F. 8. 229), and alsoin Eagan v. Call (10 Ca. 236). 
As has been said, this is the common law doctrine 
and is found in the case of Chandelor v. Lopus, in 
which case the declaration set forth that the de- 
fendant, a goldsmith, having skill in precious 
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stones, “had a stone which he affirmed to Lopus to 
be a bezoar stone, and sold it to him for a hundred 
pounds; ubi revera, it was nota bezoar stone.” 
Under the pleadings judgment was given for the 
plaintiff in the King’s Bench, but was reversed in 
the Exchequer Chamber on the ground that the 
bare affirmation that the stone was a bezoar, with- 
out warranty, was no cause of action. This is, 
perhaps, an extreme case, for here the article was 
not even in specie what it was sold for, neverthe- 
less, as we have seen, it was literally followed in 
Wetherill v. Neilson (supra), as it was in Seixas v. 
Woods (2 Caines, 48), and the latter was followed 
in New York in’ Holden vy. Dakin (4 John. 421). 
We understand, indeed, that both in England and 
New York there has been to some extent a depart- 
ure from the rulings of the above cited cases, but 
in Pennsylvania there has been a steady adherence 
to the common law doctrine without any greater 
qualification than that found in Borrekins v. Be- 
van (3 Rawle, 37), where it was held that the goods 
sold must be the same in kind as those mentioned 
in the contract of sale.”] Dyan v. Ulmer,S8. C. 
Pa., Jan. 14, 1885; 16 Weekly Notes of Cases, 121. 


32. WorRDS AND PHRASES.—The word “obligations,” 
used without limitation, includes coupon bonds 
payable to bearer. Sinton v. Carter Co., U.S. 
Cir. Ct. Dist. Ky., Jan. 24, 1885;'23 Fed. Rep. 535. 








OUR FOREIGN EXCHANGES. 


EQUITABLE ASSIGNMENTS.—Two points connected 
with this subject have lately received further elucida- 
tion in the reports. We will notice them shortly. 

SPECIFICATION OF FUND.—An equitable assignment 
is an assignment that will be enforced in equity. It 
must therefore contain some description of the fund 
or debt which is the subject of the assignment. A 
cheque upon a banker or a bill of exchange upon a 
debtor is not an assignment at all. Schroder v..Cent- 
ral Bank of London, 24 W. R. 710; Thompson v. Simp- 
son, L. R. 9 Eq. 497, L. R.5 Ch. App. 659; Shand v. 
Du Buisson, L. R. 18 Eq. 288; Hopkinson vy. Forster, 
L. R. 19 Eq. 74; Caldwell v. Merchants Bank, 26 U. C. 
C. P. 294; Percival v. Dunn, 20 L. J. Notes of Cases 35. 
It is sufficient, however, if the fund be indicated, al- 
though not fully described. For example, if A be en- 
gaged in doing work for B, and the latter give to C an 
order upon A for the payment of £100 ‘out of moneys 
due, or to become due, from you to me,” the fund is 
sufficiently certain. Brice v. Bannister, 3 Q. B. D. 
569; Farquhar v. City of Toronto, 12 Gr. 186; Diplock 
v. Hammond, 5 DeG. M. & G. 320; Lambe v. Orton, 1 
Dr. & Sm. 125; Chowne v. Baylis, 31 Beav. 351; but see 
Re Farrell, 10 Ir. Ch. R. 304. This doctrine is analo- 
gous to that recently treated of (See Prophetic Con- 
veyances, 2 Man. L. J. 24), where it was shown that a 
conveyance of goods not in esse will be enforced in 
equity, provided that the goods are sufticiently des- 
cribed for identification. 

When we said that the assignment must contain a 
sufficient description of the fund, we did not mean to 
be understood as implying that the assignment must 
be in writing; (Gurnell v. Gardner, 9 Jur. N. 8S. 1220; 
Tibbits v. Genge, 5 Ad. & E., and McMaster v. Canada 
Paper Co., 1 Man. L. R. 309, are clear authorities to 
the contrary) ; nor that a valid assignment may not be 
partly in writing and partly verbal. A bill of exchange, 
as we have said, is not an assignment of anything, and 
yet if it be discounted upon the faith that the drawer 





will accept it, and pay it out of a particular fund, then 
there is in equity a good assignment of the fund. Re 
Thornton, 13 L. T. N 8.568; Lamb v. Sutherland, 37 
U. C. Q. B. 143; McLean vy. Shields, 1 Man. L. R. 278. 

WHAT MAY BE ASSIGNED.—Can there be a good as- 
signment of moneys to be earned? In Lamb vy. Suther- 
land, 37 U. C. Q. B., Wilson, J., says: “To constitute 
an equitable assignment of money in the hands of a 
third person, itis necessary there must be a particu- 
lar existing fund which is dealt with, and there must 
be a specific appropriation of the whole or of some 
part of that fund. Fe Farrell, 10 Ir. Ch. R. 304; Re 
Thornton, 13 L. T. N. 8. 568; Watson v. The Duke of 
Wellington, 1 Russ. & M. 602.”” There may be, how- 
ever, a good equitable assignment of non-existing 
goods (see Prophetic Conveyances, 2 Man. L. J. 24), 
that is, there may be a promise to assign them when 
they come into existence, which equity will enforce; 
and why may not a promise to assign money when 
earned be also enforced? 

The facts in Ex parte Nichols, In re Jones, 22 Ch. 
Div. 782, were as follows: The debtors carried on the 
business of the Alexandria Palace, and they made an 
arrangement, with a railway company, that the fees 
paid by the public for conveyance to the palace and ad- 
mission into it should be received inone gross sum by 
the company, and that this sum should be divided in 
certain specified proportions between the debtors and 
the company. During the currency of this agreement, 
the debtors assigned to Y. & Co., “all and every the 
sums and sum of money now due and owing, and 
hereafter to become due and owing from the * * * 
railway company to. ~ a *? Subsequently 
the debtors became bankrupt. The assignee in bank- 
ruptcy carried on the Palace business, and claimed as 
against Y. & Co., to receive the debtor’s share of the 
railway receipts accruing after the bankruptcy. And 
his claim was held to be well founded. 

There is nothing in this case to show that the as- 
signment would not have been valid during the life- 
time of the debtors, provided they had not become 
bankrupt; and the head note would seem to imply 
that a trader may make a good equitable assignment 
of all the receipts of his business except as against an 
assignee in bankruptcy. 

Nice questions arise under building contracts where 
payments are to be made during the progress of the 
work. 

From Tooth v. Hallett, L. R., 4 Ch. App. 242, we 
may gather, 1, that there may be a good equitable as- 
signment of moneys to become due under such a con- 
tract; 2, that if the owner properly discharges the con- 
tractor before the completion of the work, and before 
any money is payable to him, and in finishing the 
building, expends all that would have become due to 
the contractor, the assignee has no claim against the 
owner; and 3, that if a trustee for the contractor’s 
creditors completed the building and expended there- 
on a sum equal to that payable under the contract, his 
claim to the money would be preferred to that of the 
equitable assignee. 

From Ex parte Moss, In re Toward, 14 Q. B. Div. 
310, we may learn, 1, that the application of Ex parte 
Nicholls (ante) must be very carefully watched; for if 
a contractor under a building contract, becomes bank- 
rupt after he has received payment of all the install- 
ments due to him, and the assignee in bankruptcy 
completes the building, expending less than the 
amount remaining due under the contract, the equita- 
ble assignee may be entitled to enforce his assignment 
as against the excess. 2. It is said that ifa margin be 
created by withholding from the contractor a percent- 
age of the value of the work “it could not be ques- 
tioned that a valid charge might be made upon 











500 


THE CENTRAL LAW JOURNAL. 








that margin as a subject of property.” This we 
should fancy might possibly be questioned — we 
speak with all deference. For example, if very 
shortly after the commencement of the work an 
assignment of the drawback were made, and before it 
could fairly be said that any appreciable part of it had 
been earned, the contractor became bankrupt, would 
the assignee be entitled as against the trustee in bank- 
ruptcy, in case the latter spent more in completing the 
building than the whole contract price? We should 
think not. And if we are right the question must al- 
ways be, What portion of the money payable after 
bankruptcy was earned before that time? To that ex- 
tent the equitable assignee is entitled.—Manitoba Law 
Journal. 








CORRESPONDENCE. 


CODIFICATION. 
To the Editor of the Central Law Journal: 

Referring to your leader on “Codification of the 
Common Law” (May 8, 1885), I notice a letter in the 
Albany Law Journal, to much the same point, which 
asks the very pertinent question: What is the use of a 
million opinions to the effect that contributory negli- 
gence is a defense to an action for ordinary negligence? 
The point being, that something must be done to stop 
the terrible multiplication of reports. 

But I beg leave to suggest that codification is a very 
dangerous remedy. In your same issue you quote a 
Pennsylvania case, in which a husband may confess 
judgment in favor of his wife. Another case (at my 
hand) holds that a telegraph company is not a carrier, 
but a bailee since it does not take a commodity to be 
carried, but something to deliver ina different form 
from which it is received. In other words, the law is 
keeping step with the times, and adapting itself to civ- 
ilization, and yet people talk about codification? 

Yours truly, JULIAN Morris. 

12 Park Place, N. Y 

P. 8. Why not take the suggestion of Banister, that 
only new matter should be reported. Thus, “The 
court followed v. , and as to novel point 
held,” etc., ete. 














QUERIES AND ANSWERS. 


[Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.} 

QUERIES. 

Query No. 6 [20 C. L. J. 99].—We again ask the at- 
tention of our learned readers to the following query: 
—A woman owning land in fee simple, married. Chil- 

ren were born of this marriage. The husband, sol- 
vent at time of marriage, became insolvent in course 
of time. Suits were brought.on his debts by creditors 
and judgment had. During the months intervening 
between the bringing of suit, and the obtaining judg- 
men usband and wife went into Chancery, and, on 
petition, her realty was settled on her as a feme sole 
free from debts, liabilities and control, etc., and with 
power of disposition by deed, will, or otherwise. The 
wife devised the land to her children and died. The 
creditors of the husband levied on what they supposed 
was the life estate of the husband, as tenant by the 
eurtesy. The devisees ‘enjoined the sale, by bill filed 











for that purpose, and to remove the cloud of the levy 
from their title. Whose is the better right, creditors, 
devisees, or children? Land is situated in Tennessee; 
all the occurrences took place in that State, and it is 
the domicil of all parties. Answer fully, and give au- 
thorities and reasons. 

THIRLMORE. 





30. The plaintiff, while driving across a railroad 
track, was struck by a train, was injured, and his horse 
killed. He brought two suits against the road; one 
for his own injury, and the other for killing his horse. 
He recovered a judgmentin the suit for his pe-sonal 
injury, and that judgment is plead as a bar to the 
other. Is the plea good or bad? T. 

Chattanooga, Tenn. 

See Brunsden v. Humphrey, 20 C. L. J. p. 50.—[Ep. 





31. The attachment law of Arizona provides that: 
“Tf any of the property attached be perishable the 
sheriff shall sell the same in the manner in which such 
property is sold on execution.” Is a stock of merchan- 
dise ina country store “‘perishable property” within 
the meaning of this statute? What are the rights of a 
purchaser at sheriff’s sale under this statute, if it is 
decided the goods are not perishable? Can he hold 
the goods, or must he look to the sheriff for return of 
the purchase price? G. &S&. 

Tombstone, Arizona. 





52. Can interest be recovered from the maker of a 
note which is barred by the statute of limitations if the 
note reads ‘*with interest payable annually until paid?” 
or does the statute bar both principal and interest? 
Please cite authorities. Yours, ete., 

A. C. KREP. 

Sheboygan, Wis. 








JETSAM AND FLOTSAM. 


THE Missouri BAR ASSOCIATION.—The fifth an- 
nual meeting of the Missouri Bar association will be 
held at Sedalia on the 15th and 16th of July. A recep- 
tion and banquet will be held on the night of the 15th 
at Sicher’s Park hotel. Hon. George W. McCrary, of 
Kansas City, will deliver the annual address, and pa- 
pers will be read by the following well known mem- 
bers: Messrs. Henry Hitchcock of St. Louis, J. V. C. 
Karnes of Kansas City, Charles Hammond of Bruns- 
wick, Edward Higbee of Lancaster, Judge J. B. Gantt 
of Clinton and Judge. John L. Thomas of De Soto. 
The association numbers nearly 400 members, and has 
representatives in over seventy counties in the State. 
Interesting and important reports will be submitted to 
the standing committee. Ex-Gov. Thomas C. Rey- 
nolds, the president of the association, is absent, but 
is expected to return in time to preside over the annu- 
al meeting. The executive commitee recently held a 
meeting in St. Louis, at which all the necessary ar- 
rangments were made to render the ensuing session 
one of the most pleasant and profitable in its history. 
The officers of the association are: President, ex-Gov. 
T. C Reynolds, of St. Louis; secretary, James E. With- 
row, of St. Louis; treasurer, Wm. C. Marshall, of St. 
Louis; executive committee, Gen. John W. Noble, 
chairman, St. Louis; Gardiner Lathrop, Kansas City; 
Judge John F. Philips, Kansas City;° James E. With- 
row, ex-officio member; Wm. C. Marshall, ex-officio 
member. 
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ABATEMENT. 
Of sheriff's return; striking from files, 195. 
Sufficiency of to service on corporation, 195. 
ACCOUNT. 
Effect of stipulation, 254. 
ACKNOWLEDGMENT. 
See Deed. 
ACQUIESCENCE. 
See Ratification. 
ACTION. 

Against railway company in hands of receiver, 193. 

For death by wrongful act, 348. 

For divorce prosecuted by guardian, 348. 

For damages for negligence ; whether one action can 
be sustained for injury to the person and another 
action for injury to property, 50. 4 

For money had and received lies when, 35. 

4 : a injuries ; physical examination of plaint- 


For conspiring with a third party to defeat plaintiff 
of the eneley of his debt, 9. 


To recover illegal charges of common carrier, 363. 
ACTION PENDING. 
Action to rescind contract not pleadable in bar of ac- 
tion to enforce, 254. 
Suit pending in State court no bar to action in Federal 
court, 254 
ADMINISTRATION. 


Administrator has no as to pay an incumbrance 
= real estate for which his intestate was not liable, 


Administrator of owner of land not personally liable 
for debt, 58 

Claims for services preformed for benefit of estate, 
how enforced, 356. 

Estate for life: disposition of proceeds from sale of 
trees blown down, 396. 

Grant of letters procured by suppression of will; 
wife’s equity to a settlement, 272. 

Removal of administrator on ground of non-resi- 
dence, 223. 

Surviving partner who administers, not entitled to 
commissions, nor liable for interest, 93. 

See Interstate Law, 434. 

ADMIRALTY. 

Collision of vessels; damages, when divided, 174. 

Circumstances under which claims against river 
steamboat deemed stale after six months, 93. 

Lien for money advancad to pay off liens, 93. 

Jettison; negligence of owner and master examined 
into, 174. 

Jurisdiction in case of injury to vessel from defective 
wharf, 272. 





ADMIRALTY—Continued. 
Jurisdiction of contract of affreightment; libel in rem 
for breach, 174. 
Jurisdiction of suits in personam; State law giving 
lien, 174. 
When a tort is a maritime tort, 273. 
When State law does not prevent U. 8. Court from pro- 
ceeding to judgment, 93. 
See Marine Torts; Marine Insurance ; Salvage; Sea- 
man’s Wages. 
ADOPTION. 
See Parent and Child. 
ADULTERY. 
See Criminal Procedure. 
AGENCY. 


Burden of proof to show agent’s authority, 36. 

Inference of trustee’s authority to receive payment of 
a@ note, 36. 

Note signed by agent; recovery against principal, 115. 

Not competent to prove Page = showing that the 
allege ——- acted for the principal in other trans- 
actions, 278. 

Power of insurance agents to make contracts, 134. 

Power of agent to sue for his principal, 234. 

Powers of general agent, 233. 

Principal repudiating and retaining benefit, 215. 

Principal, when bound by agent’s knowledge, 416. 

Regneetion of an unauthorized act by acquiescence, 


Special agent disregarding instructions does not bind 
principal, 215. 
See Corporation; Master and Servant; Ratification. 
ALBANY LAW JOURNAL. 
Current topics of, interesting, 341. 
ALDERSON, W. A. 
Communication of “Jus” concerning article of, 20. 
Reply to “Jus,” 98. 
“Jus” responds, 138. 
ALIMONY. 
See Divorce and Alimony. 
AMENDMENT. 
Of verdicts, leading article upon, 145. 
AMERICAN BUILDING ASSOCIATION NEWS, 362. 
ANNUITY. 
Whether derived from capital or income, 19. 
APPEAL. 
Decree for injunction and account a final decree, 212. 
From judgment rendered during vacation, 497. 
In cases of contempt, 43. 
_ Order appointing receiver appealable, 476. 
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APPEAL—Continued. AWARD. 
Rule in Louisiana as to the status of parties who do See Arbitration. 
not appeal, 57. . BAIL. 


To U.S. Sup. Court; five thousand dollar limit ; meas- 
ure of value in condemnation cases, 375. 
See Justice’s Courts. 
APPELLATE PROCEDURE. 
Affirming decisions without writing opinions, 1. 
Encumbering opinions with discussions of facts, 212. 
How connsel should reply when interrupted by the 
judges in argument, 460. 
New evidence ,not admissible in appellate court, 135. 
APPRAISEMENT. 
Statute requiring value of property killed by railroad 
company to be determined by appraisement, 282. 
APPROPRIATION OF PAYMENTS. 
To the first items of an account, when, 94. 
APPROPRIATION OF WATER. 
See Water. 
ARBITRATION. : 
Award without notice and hearing, a nullity, 18. 
Award without new hearing after third arbitrator is 
selected, 94. 
Of proof of waiver of right of hearing. 94. 
Right to a rehearing ip case an umpire is called in, 324. 
ARREST. 
Constitutionality of law of, in proceedings by habeas 
corpus, 162. 
ASSAULT TO RAVISH. 
Evidence of previous attempts, 135. 
ASSIGNMENT. 
Burden of proof to show equitable assignment of part 
of a claim, 135. 
By debtor residing in foreign State ; rights of domestic 
creditors, 36. 
Effect of foreign statutes of limitation, 73. 
For creditors, substitution of new schedule for old 
after execution of deed, 496. 
For creditors, valid in case of actual notice without 
recording, 56. 
For creditors; assignee’s title, how pleaded, 63. 
= spuee of action for personal injury in another State, 


Of future wages; garnishment, 174. 

Of part of a claim, whether a personal obligation, 134. 

a me of one creditor converted into, for all cred- 
tors \. 


Right of set-off in case of, 36. 
See Equitable Assignment. 
ASSUMPSIT. 
Money paid for certain use only, 135. 
For money had and received, lies when, 35. 
ATTACHMENT. 
Damages for wrongful issue, include what counsel 
fees, 455. 
Damages where the levy scatters farm laborers and 
wastes crop, 96. 
Fraudulently contracting debt, 332. 
Evidence of defendant as to intent does not necessa- 
rily outweigh the circumstances of the case, 375. 
Levy of execution in cases of, 75. 
Levy on saw mill includes circular saw mill, 156. 
Particularity of description in officer’s return; identi- 
fication by parol evidence, 283. 
Same, when amendable, 355. 
Sufficiency of bond for; omission of condition for pay- 
ment of damages, 355. 
Need not be signed by principal, 355. 
ATTORNEYS AND COUNSELLORS. 
Agreements with client as to fees and expenses; in- 
solvency, 254. 
Communications made to, when privileged, 396. 
Disbarment for conviction of a felony appealed from 
and undetermined, 296. 
Duty to the court, 156. 
— of retainer, to, object to judgment for taxes, 


Fees of; collateral securities; expenses of collection, 
18, 19; when acting as trustee, 498. 

No authority to release judgment of client, 196. 

Power of a married woman to appoint an attorney; 
article by David Stewart, 365. 

Privilege of, in actions for libel, 182. 





Sickness of prisoner, when ground for, in capital cases, 


What courts have jurisdiction to admit to, 264. 
BAILMENTS. 
Extent of rule that baileé cannot dispute his bailor’s 
title, 156. 
See Carriers; Conversion; Trover; Trusts and Trus- 
tees; Warehousemen. 
BANKING. 
Bank check not an assignment of fund, 36. 
Cespteste of deposit to cashier’s credit individually 


Circumstances under which a loan was held to be a 
loan to « national bank, and not to its president in- 
dividually, i15. 

Discharge of endorser for non-appropriation of de- 
posits, 144. 

Extension of time to discharge drawer, 36. 

Payment by check, through clearing house by mis- 
take, 335. 

Powers of bank cashiers; article by L. K. Mihills, 126. 

Sale of note left for collection discharges surety, 
when, 18. 

When drawer not entitled to notice of dishonor, 36. 

When sureties of drawer remain bound, 36. 

BANKRUPTCY. 

Action in State court; summary remedy in bankrupt 
court cumulative, 69. 

Adjudication in decree of, as to debt due petitioning 
creditor, not conclusive, 115. 

Bankrupt not discharged unless notes paid, 69. 

Composition in, when a valid release, 69. 

Debt not discharged when merged in judgment, 135. 

Effect of giving additional security, 69. 

No release until notes paid, 69. 

Premiums payable to building society provable in, 73. 

Set-off as between two insolventinsurance companies, 
one of which has re-insured risks of the other, 115. 

See Insolvency. 

BAR. 
See Lawyers. 
BARRISTERS. 
English, not allowed to practice in Canada, 442. 
See Attorneys and Counsellors; Lawyers. 
BASTARDY. 

Costs of bastardy proceeding discontinued by reason 
of miscarriage, 115 

Evidence of paternity of a former child, 18. 


Father of bastard entitled to its custody as against 
every one but mother, 95. 


Proceedings where mother and child are non-resi- 
dent, 37. 
BENECKE, LOUIS. 
Communication from, 358. 
BENEFIT ASSOCIATIONS. 
Cannot issue certificates payable to assigns under 
Ohio statute, 457. 
Failure to appoint beneficiary ; lapse of fund, 266. 
Interpretation of application as to total abstinence, 
1l7. 


Obeying the rules of the order; dyingin good stand- 
ing, etc., 117. 
Parol evidence admissible to show breach of engage- 
ment as to total abstinence, 118. 
Power of appointment; change of. beneficiary, 393. 
Trustees cannot vote themselves ‘“‘back pay,” 457. 
Trustees limited to reasonable compensation, 457. 
BETHUNE, JAMES, Q. C., 
Obituary notice of, 81. 
BIBLE. 
In public schools, injunction against reading not 
granted, 66. 
BILLS AND NOTES. 
Action against guarantor upon note given on sale of 
machines; defense of breach of warranty, 337. 
Addition of name of another maker does not dis- 
charge mortgage to secure, 48. 
Alteration by agreement between parties, 237. 
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BILLS AND NOTES—Continued. 

By what law governed, 255. 

ey of words “payable in legal tender mon- 
ey,” . 

Counterclaim by guarantor or surety; failure of con- 
sideration for original contract, 338. 

Evidence competent to disprove execution, 316. 

a rm of note by payee,evidence of non-payment, 

‘. 


Validity of a demand note in the hands of a bona fide 
purchaser when given for option deals, 464. 

What is a reasonable time before such a note is 
deemed to be over due, so as to lose the immunities 
which attach to current commercial paper, 464. 

See Banking. ’ 

BILL OF CREDIT. 
See Constitutional Law. 
BILL OF EXCEPTIONS. 

Necessity of, to bring errors to attention of reviewing 

court, 136. 
BILL OF SALE. 

Of future chattels; assignment by second bill of sale 
of same chattels when in possession; seizure by 
holder of first bill of sale; right of holder of secon 
bill of sale, 437. 

See Sales of Personal Property. 

BISHOP, JOEL PRENTISS. 
Portrait and sketch of, 321. 

BLACK, H. CAMPBELL. 
Article by, on cruelty as a ground for divorce, 284. 
On rights of gratuitous passengers, 485. 

BOARD OF TRADE. 

Membership in exchanges; article by W. W. Thorn- 
ton, 444. 

Transferability of membership in, 162. 


BOUNDARIES. 
Close to the edge of a mill pond,{296. 
Opinion of surveyor that a certain corner is the 
right corner, 203. 
BRAKEMEN. 
Injuries to, from overhead, railway bridges, 7. 
BREACH OF PROMISE.] 
Governed by statute of limitatioas applicable tocon- 
tracts, 135 
Joinder of demand in filiation, 135. 
Lewdness of plaintiff must be pleaded specially, 135. 
Seduction shown to increase damages, 135.] 
BROADHEAD, JAMES 0. 
First President of the American Bar Association, pore 
trait and sketch of, 421. 
BROKERS. 
Real estate broker’s compensation; article by Adel- 
bert Hamilton, 466. 
BUILDING SOCIETY. 
Observations concerning loans of, 362. 
Premiums payable to, not interest, but provable) in 
bankruptcy, 73. 
Usurious contracts of, 384. 
The American Building Association News, 362.] 
BURGLARY. 
What constitutes a “breaking;’’ facts held sufficient 
evidence of breaking, 196. 
CAMPBELL. 
Cugmeute on judgment inthe proceeding} to disbar, 


CAPITAL AND INCOME. 
Interest and losses'when apportioned between, 19. 


CAPITAL PUNISHMENT:' ; 
Restoration of the death penalty by States which have 
abolished it, 281. 
Substitute for hanging suggested, 241. 
CARRIERS. 
Action to recover illegal charges from, 363. j 
Burden of proof and evidence to show that loss was 
occasioned by perils of the sea, 395. 
Discrimination, remedy for, 23. 
Duty of carrier generally, 23. 
eo of, in respect of goods in actual transit, 





CARRIERS—Continued. 
Limitation of liability to invoice value, 395. 
< een of special contract limiting liability, 
2. 


See Railways and Railway Companies. 
CARRIERS OF LIVE STOUK. 

Delay in shipment; damages, 172, 
CARRIERS OF PASSENGERS. 

Accidental destruction of passenger’s baggage al- 
lowed to remain on wharf after delivery, 135. 

By-law that company will not be responsible for any 
delay, however great, 224. 

Connecting lines; whose agent conductor was, a ques- 
tion of fact, 135. 

Evidence of negligence in such a case; res ipsa loqui- 
tur; no presumption of negligence from the fact of 
injury, 94. 

Expulsion of passenger who has mislaid his ticket, 56. 

Expulsion of passenger for “good-humoredly” invit- 
ing conductor to put him off, 74. 

Injury.to passenger through collision of carrier’s ,ve- 
hicle with the vehicle of another ; doctrine of im put- 
ed negligence denied, 94. ° 

or ae forinjury to passenger by carrier’s servant, 

uo. 


Liability where one railway company hauls the trains 
of another, 418. 
Passenger ejected for not paying fare of child, 135. 
Pasenger injured while alighting from train in mo- 
ion, 
Railway passage ticket obtained by fraud, but used 
by innocent purchaser, 325. 
ms of gratuitous passengers on railways; article by 
. Campbell Black, 485. 
Rule requiring passenger to show ticket before board- 
ing a train, 182. 
Unlimited excursion ticket, 135. 
See Negligence; Railways and Railway Companies. 
CASES CRITICISED. 
Antoni v. Greenhow, 107 U. 8S. 769, criticised, 417. 
Chieago &c. R. Co. v. Dumser, 109 Ill., 402. Overruled 
in part and explained, 258. 
CASHIERS 
See Banking. 
CAUS aL CONNECTION. 
In joint crimes; article by Francis Wharton, 3. 
CERTIFICATE OF DEPOSIT. 
See Banking. 
CERTIORARI. 
Common law certiorari brings up the evidence, 494. 
CHANCERY COURTS. 
Preference of suitors for, 161. 
CHARGING JURIES. 
Observations concerning the doctrine of submitting a 
case to ajury upon a mere scintilla of evidence, 122. 
See Practice. 
CHANCERY COURTS. 
Preference of suitors for the, 161. 
CHATTEL MORTGAGES. : 
In Michigan, void when not seasonably filed for regis - 
tration, 476. 
aera, when cannot maintain claim and delivery 


an retaining possession with power of sale, 


Same under Iowa statute, 395. 

Statement of mortgagor sworn to, but not signed, 336. 
CHECKS. 

See Banking. 
CHINESE RESTRICTION ACTS. 

Merchant temporarily departing, 355. 

Restriction acts, how construed, 355. 
CLAIM AND DELIVERY. 

“— for return of property ; immaterial finding 


See Replevin. 
CHILDREN. 

See Bastardy ; Custody of Children; Parent and Child. 
CODIFICATION, 

Defeat of Field’s New York Civil Code, 442, 

Letter of Julian Morris on, 500. 


as ar mn views of members of Tennessee Bar Asso- 
ciation on the codification of the common la w, 361. 
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COLERIDGE, LORD,C. J, 
Concerning the libel suit ot Mr. Adams against, 1. 
Views of, on the severity of sentences, 80. 
COLLATERAL SECURITIES. 
Rules as to in connectlon with release of sureties, 187. 
onase of collection ; attorneys fees, how chargea- 
e, 18. . 
+ of realizing, when chargeable against debt- 
or, 
Sale of collateral receipt before maturity of note, 94. 
See Chattel Mortgages; Pledge. 
COLLISIONS OF VESSELS. 
Circumstances under which offer of immediate settle- 
ment saves costs, 135, 174. 
See Admiralty. . 
COMMON CARRIERS. 
See Carriers. 
COMMON COUNTS. 
No recovery upon common count where foundation of 
action is an illegal contract. 
COMPOSITION IN BANKRUPTCY. 
When a valid release, 69. 
See Bankruptcy. 
COMPOSITIONS WITH CREDITORS. 
Preferences in, 385. 
CONDEMNATION. 
Under confiscation law, validity of mortgage ; jurisdic 
tion of district court, 314. 
See Constitutional Law; Eminent Domain. 
CONSIDERATION. 
For assuming an incumbrance, 314. 
Of conveyance to school district, 156. 
See Contracts. 
CONSPIRACY. 
Civil liability for conspiring to revent the collection 
of a tax to pay municipal bonds, 189. 
Entry for speculation, 94. 
Fraudulent entry of public lands; false affidavit, 94. 
To defraud the U. S., indictment need not set forth the 
means, 94. 
CONSTITUTIONAL LAW. 
Bilis of Credit. 
Coupons on State bonds, 417. 
Due Process of Law. 
Fourteenth Amendment; imprisonment under void 
municipal ordinance, 255. 
Ordinance authorizing taxes for street improvements 
without notice, void, 395 
Taking property for non-pa 
opportunity to tax payer to be heard, 458. 
What is imprisonment without due process of law 
aaa the meaning of the Fourteenth Amendment, 


ent of tax, without 


Decisions that a statute conferring upon’ prosecutin; 
attorneys the power of examining witnesses an 
committing them for contempt in order to obtain 
evidence to enable him to prosecute is not due pro- 
cess of law, 431, 468. 

Observations on the above decision, 427, 470. 

Eminent Domain. 

Private property damaged for public use, 156. 

Statute prohibiting the seining of fish nota taking of 
—— property for public use, 458. (See also Emi- 

nent Domain.) 
Inter-State and Foreign Commerce. 

Power of Congress to regulate commeree, 481. 

Chinese immigration ; Act of August 3, 1882, 375. 

— of previous decisions of the Supreme Court, 


Exclusive power of Congress over inter-state com- 
merce; States have no permissive power over ; Kan- 
sas “Maximum Freight Law” confined to railways 
within the State, 37. - 

Ohio statute concerning the sale of liquors, exempting 
domestic wines, not a regulation of inter-State com- 
merce, 336. 

Legislative and Judicial Power. 

Legislature cannot forfeit charter, 174. 

Obligation of Contracts. 

Laws impairing contracts or depriving one of his 

vested rights, 115. 





CONSTITUTIONAL LAW—Continued. 
No objection that the statute is not void on its face, 
and why, 417. 
Doctrine that law impairing State’s contract is no 
law 417. 
Doctrine that tax collector enforcing such pretended 
law is not an officer, 417. 


Repeal of State law, making coupons of State bonds 
receivable for taxes, 417. 


eee of tax collector to receive such coupons, 


Certain statutes of Virginia declared unconstitutional 
and void, 418. 
Repeal of laws cannot affect vested rights acquired 
under them; retrospective laws, 115. 
Tax collector must produce valid law in defense, 417. 
Taxation of railroad property does not impair con- 
tract, when, 395. 
Validity of statutes regulating life insurance, 314. 
Effect of such legislation on companies previously 
chartered by the same legislature, $14. 
Validity of Minnesota insolvent law, 56. 
Validity of statute authorizing railway stock sub- 
scription to be ret off against railway tax, \e 
Police Regulations. 
Ohio “Scott Liquor Law” unconstitutional, 41. 
Statute prescribing qualifications for medical practi- 
tioners, 
Validity of Kansas prohibitory liquor law, 62. 
Religion. 
Prohibition against establishment of, 66. 
Right of Trial by Jury, 
Jury fees in criminal cases, 355. 
Suits Against the States. 
Suit against a tax collector ts not, 417. 
Ww eet upon the Virginia Tax Coupon decision, 
Suits in the federal courts against the States, 381, 4@4. 
Taxation. 
Uniformity of taxation, 375. (See also sub title Due Pro- 
cess of Law, supra.) 
Various Matters. 
Laws not invalid because they infringe the natural 
rights of man; Indiana ‘Eleven o’clock Law,” 494. 
Speedy trial; effect of entering a nolle prosequi and 
procuring a new indictmennt, 493. 
See Eminent Domain; Habeas Corpus; Foreign Cor- 
porations; Municipal Bons; Municipal Corpora- 
tions; Taxation; Police Regulations. 


CONSTRUCTION. 
Of contracts, see Contracts; 
Of statutes, see Statutes; 
Of wills, see Wills. 


CONSUL. 
sipany of foreign consul to be sued in State court, 


CONTEMPT. 

Appeal in cases of, 43. 

By corporation ; service of order to show cause on at- 
torney, 196. 

Demand necessary before husband in contempt for 
refusing to pay alimony, 212. 

Disobedience of order made in supplementary pro- 
ceedings, 196. 

Person unlawiully imprisoned for contempt in federal 
court, when released on habeas corpus by U. 8. Su- 
preme Court, 489. 

oe injunction, although erroneously awarded, 
57. 


CONTRACT. , 
A novation is supported by a good consideration, 434. 
Action for money had and received, lies when, 35, 
— for breach of parol contract to convey land, 


Breach of, by putting it out of one’s power to perform 
—remedy, 34. 

By letter or telegraph ; rule where letter of acceptance 
does not reach partv proposing, 428, 431. 

By letter, when completed, 94. 
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CONTRACT—Continued. 

Construction of lease of a section of a theater with 
reference to obligation to give performances, etc., 
174. 

Executed in ignorance of its terms when binding, 74. 

For sale of land construed ; condition precedent, 56. 

sneeepeeteston of; extrinsic circumstances, when 
looked to, 

hacuameataiiaees of deed in trust on the question whether 
annuity derived from capital or income, 19. 

License by patentee ; construction of provision as 
royalties in case patent should be judicially a 
lished, 156. 

Of guaranty ; continuing liability, 150. 

Of sale ; consideration, 336. 

Offer and acceptance by telegraph, 156. 

Parol evidence to contradict; evidence that promis- 
sory note was not to be paid according to its tenor, 
234. 


Public policy ; contract to bring fictitious suit, 296. 

Specific performance of; defense that the real con- 
tract was immoral, 49. 

To make credit given depend upon prompt payment; 
declaring debt due, 95. 

See Constitutional Law; Rescission; Specific Per- 
formance; Statute of Frauds. 


CONTRIBUTORY NEGLIGENCE. 
See Negligence. 
CONVERSION. 
Claim for less from evaporation, a good counter-claim 
in an action for the conversion of petroleum, when, 
Demand, when waived; refusal to deliver, 355. 
Holding for storage where no storage is due, 234. 
Insolvency discharge no defense, 355. 
Measure of damages, 273. 
Necessity of demand to constitute, 197. 
Refusal to deliver, when evidence of conversion, 234. 
Return of property before suit may mitigate dam- 
ages, 273. 
Servant receiving from master may refuse to deliver 
to third person, when, 234. 
When bailee may refuse to deliver to persons other 
than bailor, 234. 
CONVEYANCE. 
Consideration of settlement on wife, 234. 
Of personal property in fraud of dower, 308. 
Set aside only on clear und satisfactory evidence, 234. 
COOLEY, MR. JUSTICE. 
Defeat of, 323. 
Attack upon by Adelbert Hamilton, 378. 
Defense of, by his friends, 419. 
Editorial comments upon, 401, 420. 


COPYRIGHT. 
In State reports, 391. 


CORPORATION. 

aoe by stockholder to cancel unlawful issue of 
stock, 

Authority of directors to compromise action, 196. 

Charter requirement for payment in money satisfied 
by paywmentin property, 234. 

Contempt by corporations, 196. 

Creation of corporation to supply natural gas not au- 
thorized by Pennsylvania act of April 29, 1874, 476. 

Creditor’s remedy when corporation ceases to exist 

Denial of corporate existence, 97. 

Effect of releasing accommodation acceptor, 57. 

Forfeiture of stock for non-payment of calls under In- 
diana statute, 471. 

ager at suit of stockholders against directors, 


In South Carolina, liability of directors enforced only 
in equity, 314. 

liability of bank directors for allowing indebtedness 
to exceed paid up capital, 57. 

Lay of officers for wrongs done by their order, 


Lichtinng of, on forged stock certificate, 347. 

Limitation as to time within which suit must be 
brought against een and stockholder in order 
to charge stockholder, 15 


Natural and legal persons; liquidation, 175. 





CORPORATION—Continued. 
Note on subject of ratification of unauthorized acts 
of their agents, 412. 
Parties to bill to collect unpaid subscriptions, illus- 
trations, 196. 


Persons dealing with a de facto Moy tee as such, 
eeeupee to hold its RAF. he. ble as partners, 


Personal liability of agents of corporations on con- 
tracts made for the corporation, 474. 

Piedge of shares by apparent owner, and rights of in- 
nocent pledgee, 296. 

Powers of president of, 110. 

Power to refuse judgment of ouster may be exercised 
as a matter of discretion, 455. 

Proceedings to oust all its franchises when company 
supplies natural gas in contravention of exclusive 

privilege claimed by another company, 476. 

President no power to confess judgment, 110. 

Corporation presumptively has power to hold stock in 
another corporation, 6 

Process against must run in corporate name, 63. 

Ratification of contracts by corporation, 407. 

aeeever may object to ultra vires act of president, 


Bemoty in ve my against corporation refusing to 

transfer shares, 243. 

Remedy of creditors against stockholders, 196. 

Remedy of creditor against corporation to compel it 
to wind up its affairs, 197. 

Stockholde?’s liabilities ; limitations, 234. 

ag gy liability for subscription, how appor- 
tioned, 1 

Subscribers not liable until the whole capital stock is 
subscribed, 136 

Subrogation of creditor to rights of corporation as 
against stockholder; equitable attachment, 196. 

Taxation of corporate debentures, 271. 


What amounts to a dissolution, 143. 

What if president owns nearly all the stock, 110. 

When statute of limitations begins to run in favor of 
stockholder in case of action for assessment, 171. 

When stock is not deemed to be fuil paid as against 
creditors, 157 

Whether directors are trustees for shareholders, 222. 

Validity of mortgage made by, 196. 

See Board of Trade; Counties; Foreign Corporations; 
Municipal Cor orations; Railways and Railway 
Sens Telegraph Companies ; Telephone Com- 
panies. 


CORRESPONDENCE. 


About lawyer’s wills, 438. 

About our short comings, 398. 

A last word upon an irrelevant question, 317. 

A new critic, 438. 

Another letter, 419. 

Codification, 500. 

Cui Bono? 78. 

Defeat of Mr. Justice Cooley, 378, 419. 

Did he not write “Ben-Hur, a tale of the Christ?’ 317. 

“Fighting the devil with fire,” 299, 259. 

“Jus” on the law of ratification, 20. 

Reply to “Jus,’’ 98 

“Jus” responds, 138. 

Not so bad, after all, 376. 

Remarks, 420. 

Sensitive about it, 277. 

The ArkanSas judge and the train robber, 238. 

Wants our good offices with the English judges, 119. 

War Literature, 358. 

Whether a horse is an ass within the meaning of the 
exemption laws, 


CO-TENANQY. 
Liability of co-tenant for repairs, and non-liability for 
improvements, 119. 
Liability of co-tenant under special contract, 119. 
Liability of partner as co-tenant, 119. 


COUNTER- CLAIM. 


Equitable ac action; former judgment; dumage to de- 
ndant, 356 

In actions ex delicto, 363. 

Failyre of consideration for original contract, 338. 
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COUNTIES. 
Contracts of, 157. 
Evidence of notice of pendency of suit affecting nego- 
tiable securities, 376. 
Suit by tax-payer to test authority of county to sub- 
scribe for railroad bonds, 376. 
COUNTY COURT. f 
Warrant drawn on special fund, when a payment, 418, 
COURT OF CLAIMS. 
Jurisdiction of, where land is condemned by United 
States for public use, 157. 


Retirement of Chief Justice Drake, nomination of 
Judge Richardson and appointment of Judge Davis, 
102. 


COURTS. 
Project for English provincial high courts of justice, 
460 


Project for an English court of criminal appeal, 461. 
COURTS OF THE UNITED STATES. 
Juries in, 362. 
Jurisdiction of, in actions to foreclose mortgages, as 
cted by citizenship, 48. 

Railway receivership in, 42. 
Railway Companies.) 

When holder of municipal bonds may sue in, 112. 

COVENANT. 
Against incumbrances, when broken, 136. 
CREDITOR’S BILL. 

When defendant entitled to jury trial, 136. 

When plaintiff entitled to priority under Tennessee 
statute, 255. 

Rule of said statute prevails after removal to Federal 
court, 255. 

CRIMINAL EVIDENCE. 

Not admissible to show that defendant committed an- 
other larceny, 116. 

Presumption of guilt from flight, 175. 

Statement of third person admissible to show honest 
intent en the part of the person having stolen 
good, 495. 

Steno peers notes not admissible as a deposition 
under California penal code, 116. 

CRIMINAL LAW. 

Cup eeeetion in joint crimes; article by Francis 

Liquor law ; giving away liquor on Sunday, 418, 

Malicious threat to burn the entire town, 175. 

Viewe of Lord Coleridge on the severity of sentences, 


(See also Railways and 


Whether criminal statutes of limitation apply to de- 
sertion from the military service, 143. 

See Assault to Ravish; Burglary; Conspiracy; Em- 
bezzlement; False Pretences; Larceny ; Manslaugh- 
ter; Perjury. 

CRIMINAL PROCEDURE. 

Constitutionality of law of sentences, 175. 

Effect of entering a nolle prosequi and procuring a new 
indictment, on ° 

Errors not prejudicial; exceptions to charge, 175. 

Grand jury; indictment found without evidence, 234. 

Instructing jury on speculative question, 296. 

Limitation of time for argument, 495. 

New trial because of disqualification of juror, 212. 

Knowledge of disqualifications, 212. 

Objection that list of witnesses before grand jury was 
not returned into court, 296. 

Objection to instruction, when made, 296. 

Presence of prisoner at trial, 175. 

— a ag tor adultery may be dismissed at request 
o e, 434. 

Quashing indictment for failing to endorse names of 
witnesses, 157. 

Separation of jury in criminal trials, 85. 

Waiver of a jury in capital cases, 495. 

CROSS -EXAMINATION. 

See Evidence. 

OUSTODY OF CHILDREN. <a, 

Father of bastard entitled to its custody as against 
every one but mother, 95. 

Right of adoptive father as against mother, 204. 





DAMAGES. 

Error in instructions calculated to increase exemplary 
damages, 437. 

Evidence of retention of servant who committed an 
injury admissible on question of damages, 255. 

Evidence in mitigation of, 255. 

Elements of,where traveler is prevented from reaching 
a train by reason of highway being obstructed by 
train, 212. 

Grounds for awarding prospective damages, 11. 

Interest by way of, 263, 336. 

Limitation of widow’s right of action under Missouri 
damage law, 95. 

Measure of, in case of personal injuries; unskilful 
treatment by physician, 84. 

Measure of, for personal injury from negligence, 212. 

Measure of, for illegal seizure of goods, 336. 

Measure of, for ejecting a trespasser from land, 436. 

Measure of, for breach of contract to convey, 358. 

Newspaper proprietor answerable in exemplary dam- 
ages for the malice, gross negligence or wanton- 
ness of his editor, 67. 

For illegal seizure, not affected by increase or decrease 
value, 336. 

Price brought at retail sale by sheriff subsequent to 
seizure no criterion, 336. 

Rights of special and general owners for damages of 
personal property to damages for its injury, 296. 

Seizure for rent a defense when, 336. 

When price obtained by sheriff may be considered,336. 

Where the levying of an attachment on a crop scat- 
tered the laborers and wasted the crop, 96. 

See Eminent Domain; Injuries; Negligence ; Trespass. 


DAMNUM ABSQUE INJURIA. 

For a railway company to publish notice to its em- 
ployees not to trade with a particular merchant, on 
pain of being discharged, 8. 

DEATH. 
Action for death by wrongful act, 248. 
Such action by foreign administrator, 175. 
DEBTOR AND CREDITOR. 


When a creditor deemed a trustee tor his debtor’s 
surety, 455. 


See Fraudulent Conveyance; Insolvency. 


DEDICATION. 

Of land for burying-ground, how shown, 116. 
DECLARATIONS. 

See Evidence; Res Geste. 


DEC REE. 
aoe of proof on bill to impeach decree for fraud, 


Conclusive as to defense except for fraud, 314. 
See Judgment. 
DEEDS. 
Desturction of, when not divest legal title, etc., 234. 
“eee todeny that covenantee received possession 


Facts which will not constitute a delivery of a mar- 
ried Woman’s deed, 235. 

Laws for a uniform acknowledgment of deeds advo- 
cated, 281 

Language held not to constitute a condition in, 336. 

Obtaining a deed from a woman prior to marriage with 
her, by false pretenses, 388. 

Of United States revenue collector, 276. 

Proof of, manual delivery of, when dispensed with; 
article by Thomas W. Pierce, 44. 

Proof of by subscribing witnesses must state that the 
witnesses were sworn, 495. ; 

Registration of, in North Carolina, 60. 

Setting aside a deed fraudulently obtained, 388. 


Verification of answer alleging that deed was not 
delivered, 235. 


What asufficient consideration forthe conveyance of 
land to trustees of schools, 156. - 


See Covenant; Vendor and Vendee. 
DEED OF TRUST. 

Conveyance to party to sell and pay debts, is a deed of 
trust, not a mortgage, 336. 

Declaration of trust; wrong of cestui que trust; effect 
as to trustee, 336. 

Inadequacy of price to impeach sale, 116. 

Is an incident to the debt which it secures, 37. 


Offer to buy notes secured by debtor will not invalidate 
sale, 116. 








Vou. 20.1 


THE CENTRAL LAW JOURNAL. 


507 








DEED OF TRUST—Continued. 
Remedies of holder of collaterals secured by, 258. 
Sale for one holding debt as collateral, 258. 
Sale under, pending suit to fix indebtedness, 258, 
Sale under. for debt declared due; whether vitiated if 
creditors hold interest notes not due, 116. 
Sale of standing crop by trustee, 216. 
Sufficiency of publication of notice of sale, 95. 
Tender necessary to defeat sale under, 116. 
DEMAND. 

Necessity of, to constitute a conversion, 197. 
DEMURRER. 

See Pleading. 
DEPOSITION. 

Issue of commissions to take evidence abroad discre- 
tionary ; when not granted to take testimony of ex- 
pert witnesses, 255. 

DEPUTY OFFICER. 
Validity of acts performed by, in his own name, 292. 
DESCENT. : 

From unmarried orphan’ minor without brothers or 

sisters, 350. 
DESERTION. 
From military service, whether Federal criminal stat- 
ute of limitation applies to, 143. 
DIRECTORS. 
See Corporations. 
DEVISE. 

When profits in partnership go tolife tenant,and when 
to remainderman, 336. 

See Wills. 

DIVORCE AND ALIMONY. 

Action for, prosecuted by guardian, 348. 

Alimony for life of wife, 83. 

Award of custody of child not conclusive, 197. 

Cruelty as a ground for, illustrated, 197, 284. 

Maine statute, ch. 60, § 10; bona fide changes of domicil, 
131. 


Non-resident divorces, 131. 

One-half of farm as alimony, 197. 

Sequestration of husband’s real estate to enforce 
payment of alimony, 212. 


The Sharon case, 81. 
What allegations not equivalent to abandonment, 235. 


. Status of American divorces in Canada, 297. 
DONNER, A. J. 
Article by, on present law of payment for goods, 304. 


DONOVAN, J. W. 
Contributions from, 61, 381. 
DOWER. 
Conveyances of personalty in fraud of, 212, 308. 
Taxation of dower before partition, 175, 
DUE PROCESS OF LAW. 
See Constitutional Law. 
EASEMENT. 
Action to quiet title to, 195. 
Way of necessity, 116. 
DYNAMITE WARFARE. 
International responsibility for, 261. 
EJECTMENT. 
Judgment where defendant’s deed is proved to have 
been intended merely as a mortgage, 356. 
Observations on the doctrine that a judgment ‘in 
ejectment does not adjudicate title, 443. 
Prior judgment, when a bar to subsequent actions,197. 
Supersedeas,bond on appeal covers rents and profits- 
116. 
When used to settle title to land between adverse 
claimants, both out of possession, 443. 
ELECTIONS. 
Duties and rights of voters; supervisors of elections, 
175. 
Ey peste are public records, and open to inspection, 


ELLIOTT, W. F. 


Article 4 on right to recover taxes paid under mis 
take, . 


EMBEZZLEMENT. 
on charging officer in language of statute, 


Instruction ; error without injury, 197. 





EMINENT DOMAIN. 

Cross-petition, when allowed in proceeding to con- 
demn land, 157. 

Elements of damage; railway improvements before 
made, 213. 

Evidence bearing on quantum of damages, 157. 

Evidence as to necessity of having strips one hundred 
and fifty feet wide, 213. 

Evidence on the question of damages, 213. 

Exceptions to award; appeal; constitutional law, 273. 

Exceptions may be filed by railroad compafy after 
payment of money into court, 273. 

Implied obligation of government to make compensa- 
tion ; jurisdiction of court of claims,*157. 

Incidental damages allowable, 213. 

a pwn: enhancing market value an element 
of damages, 213. 

Jurisdiction of county courtin term time, 213. 

Jurisdiction to try case in term time when petition 
filed in vacation, 157. 

Jurisdiction of proceeding to condemn land when pe- 
tition filed in vacation, 157. 

Jurisdiction of U. S. Court of claims where land is 
condemned by U. 8S. for public use, 157. 

Non effect of Missouri Constitution which prohibits 
taking until money paid, 273. 

Opinions of witnesses not experts as to value, how 
weighed, 157. 

Plea or answer not allowed under IIl. statute, 157. 

Petition may be filed in Superior Court in Illinois, 213. 

Petition showing the taking is for a public use, 213. 

Profits of business, 213. 

Inability to agree as to compensation, 213. 

Taking property ay | devoted to public use; con- 
struction of charter, 212. 

See Constitutional Law. 


EQUITABLE ASSIGNMENT. 
— : omens to payment of a particular fund is 
not, «4. 
Specification of fund; what may be assigned; article 
from Manitoba Law Journal, 499. 
EQUITY. 
Equity practice ; motion to strike bill from file, 337. 
Equity pleading; allegation that complainant is non 
compos , 337. 
Jurisdiction to tee payment to another of money 
due plaintiff, 273. 
Mandatory injunction ; removal of building obstruct- 
ing public way, 235. 
Reformation of contract, 297. 
Evidence in such actions, 297. 
Placing defendant in statu quo, 297. 
See Creditor’s Bill; Injunctions; Rescission. 
ERRATA. 
Some errors in legal journalism, American and Cana- 
dian, 423. 
ERROR. 
Effect of one of several issues where there is a general 
verdict, 376. 
Necessity of bill of exceptions, 136. 
ESTOPPEL. 
By deed conveying an easement in an alley, 74. 
May be shown without being pleaded, 235. 
Matter of, how set up, 97. 
Party not heard to contradict jurisdictional aver- 
ments of his own pleading, 157. 
EVANS, GLENDOWER. 
Communication from, 217. 
EVIDENCE. ; 
As to the quality of stone, 255. 
Burden of proof, 197. 
Declarations of deceased sister, when admissible, 293. 
Circumstances under which declarations are admissi- 
ble to prove pedigree, 293. 
Communications made to counsellor, when privi- 
leged, 396. 
Deed of assignment; substitution of new schedule for 
old after execution, 496. 
Declarations of traveler as to checking speed before 
going on defective bridge, 433. 
Evidence in a suit for personal injury to show that 
the plaintiff suffered pain from the injury, 476. 
Evidence of declarations of defendant as to knife 
cuts, 451. 
Depositions of ques witness not permitted to be 
taken abroad, > 
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EVIDENCE—Continued. 

Identification of property described in sheriff’s return 
by parol evidence, 

In mitigation of damages, 255 

In rebuttal, 75, 255. 

Identifying a person by the sound of his voice, 37. 

Jury judges of its weight, 197. 

Judgment of foreign tribunal in evidence against one 
not a party thereto, 314. 

Latityde of cross-examination, 75. 

Note on the doctrine of res geste by Richard F. Stev- 
ens, Jr., 453. 

Not competent to prove agency by showing that al- 
toged agent acted for principal in other transac- 

ons, 273. 

Of similar instances in actions tor negligence, 170. 

Of negligence in case of injury to passenger, 94. 

On question of damages; retaining servant; who com- 

On question whether special contract was made for 
shipping, 75. 

Opinion of surveyor that a certain corner was the 
eu. corner, 203. 
= as to a person being angry, 122. 

— s,right to have the whole of a conversation, 


Parol evidence as to manner of execution of contract, 
5. 
Parol to vary contract, 234. 

Pose to vary writing ; scire facias to revive judgment, 


Payment of deposits on checks, 197. 

Proof of handwriting by comparison, 18, 213. 

Proof of handwriting by comparison with a letter- 
press copy, 342. 

Production of promissory note by payee evidence of 
non-payment, 37. 

Physical examination of plaintiff in actions for per- 
sonal injuries, 11 

Relevancy and materiality, 255 

Resolution of board of directors; admission as to sal- 
ary of officer, 297. 
Res geste, 75, 453; evidence of knife cuts on the clothing 
of defendant the day following the encounter, 451 
Statement as to the proportion of total value on which 
insurance company grants insurance irrelevant, 
when, 273. 

Striking out testimony of party refusing to testify 
on cross-examination, 175. 

Oueveney of evidence to prove contents of lost will, 


Testimo ny of party suing estate of deceased persons 


To show party suffered pain from an injury, 158. 

To show ability to convey title, 255 
mitted the injury, 255. 

The certificate of assessment prima facie evidence, 
435 -436. 

What ad missible under general issue in defense, 255. 

See Criminal Evidence; Depositions; Statute of 
Frauds; Witnesses. 

EXCHANGES. 


Membership in Merchant’s Exchange; article by W. 
W. Thornton, 444. 


Transferribility ef membership in, 162. 
EXECUTION. 


Levies of, in attachment cases; successive levies; 
levies under several writs, 75. 


See Husband and Wife ; Sheriff’s Sale. 
EXECUTORS. 

Bequest for charitable use; discretion of executor in 

selecting the charity, 314. 

Commissions; attorney’s fees, 314. 

General power to employ a clerk, 175. 

See Administration. 
EXEMPLARY DAMAGES. 

See Damages. 
EXEMPTIONS. 

From execution, out of partnership property, 44 
EXPERT EVIDENCE. 

See Evidence. 


EXTRADITION. 
Affidavits in case of forgery, 232. 
Certificate of diplomatic officer, 233. ; 
Foreign ; authentication of documents, 232. 
The new treaty between Great Britain and the United 
States, 221. 





FALSE IMPRISONMENT. 
Aggravating circumstances, 214. 
Arrests at the request of officials in other States. 426. 
What affidavit not sufficient to justify arrest under 
Michigan fraudulent debtor act, 213. 
See Malicious Prosecution. 
FALSE PRETENSES. 
uated to communicate with spirits of the dead, 


FEDERAL COURTS. 

See Courts of the United States; United States Circuit 
Court; United States District Court; United States 
Supreme Court. 

FEMALE NOTARIES. 
Acts of, not impeachable collaterally, 158. 
FELLOW SERVANTS. 
See Master and Servant. 
FIELD, DAVID DUDLEY. 
His eightieth birthday, 181. 
See Codification. 
FISH. 

Construction of statute restraining the seining, etc., 
of fish, except within waters wholly within the 
owner’s land, 458. 

FIRE INSURANCE. 


Adjustment; either party may controvert an adjust- 
ment, when and how, 337. 

Adjustment not binding on assignee of policy when, 
337. 

Condition against ry A change of title; portion of 
property conveyed, 1 

Condition in policy ah. alienation, 75. 

Compromises between mutual companies and their 
members, when upheld, 

Housejdestroyed by tornado; lightning; instruction 
as to credibility and weight of expert testimony, 356. 

Se; ; equity of redemption; change of 

tle, 1 
ee to keep gunpowder in jimited quantity, 
4. 


Proof of loss; when by an agent, 273. 

Stipulation in policy against vacancy; removal of 
tenant during term of lease, want of knowledge in 
landlord, 337. 

Waiver of presenting proofs in time, 273. 

Waiver of defense, 273. 

Waiver of condition by actual knowledge and receipt 
of premium ; positive and negative testimony, 176. 


FIXTURES. 

Elevator Lag A on railroad company’s land, personal 

property, 1 

Farm ra ey a fixture, 93. 

Hay-scales, 235. 

Machinery, 57. 
FORECLOSURE. 

See Mortgage. 
FOREIGN CORPORATIONS. 

Actions by receivers of, 158. 

In what counties sued under Texas statute, 176. 

Local residence of, 163. 

Preliminary injunction, service of, how made, 198. 

Service on agent designated to receive summons, 198. 
FOREIGN. 

Divorces, how regarded in Canada, 297. 

Extradition, see Extradition. 

Statutes of limitation, effect of, 73. 

Value of judicial decisions of foreign countries, 481. 
FORFEITURE. 

Of Texas Pacific land appropriated by Congress, 202. 
FORMER ADJUDICATION. 

See Res Judicata. 
FRAUD. 

Fraudulent representations as to matters which are of 

record, 235. ; 
Recent ingenious frauds, 459. 


Sale of land by joint owner as agent; preference as to 
himself in price received, 376. 


See Statute of Frauds. 
FRAUDULENT CONVEYANCE. 
i by debtor in failing circumstances held 


Burden of proof; evidence of fraud, 158. 
Chattel mertgage; etonge retaining possession 
with power of sale, 158 4 
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FRAUDULENT CONVEYANCE—Continued. 
Conveyance from husband to wife closely scanned,214- 
Evidence ot intent, 356. 

Illegal preferences ; remedy by injunction and seizure; 

Morities between creditors and recorded mortgage ; 
- as to one creditor operates in favor of 
all; 176. 

Mortgage, when not fraudulent because securing a 
greater indebtedness than due, 198. 

Right to prefer creditor; conveyance giving a prefer- 
ence treated as an assignment under Missouri as- 
signment law, 

Who may question deed for fraud, and of the proof 
thereof, 315. 

What preferences allowed under Michigan statutes in 
assignment for creditors, 496. 

GARLAND, ATTORNEY GENERAL. 

Opinion of, touching the political disabilities of Gen- 
eral Lawton, 402. 

GARNISHMENT. 

Of ag carrier in respect of goods in actual tran- 
sit, o 

Trust funds not subject to, 57. 

GAS COMPANIES. 

Companies chartered to furnish natural gas, 256, 476. 

GENERAL AVERAGE. 

Fire extinguished by other parties, 235. 

GRANT, U.S. 

Magnanimous conduct of, 142. 

GRANT OF LAND. 

For school house; reversion to grantee, 176. 

To railway company construed, as to right to enter a 
city, 215. 

See Northern Pacific R. Co. 

GREENHOOD, ELISHA. 

Article by, on preferences in compositions with cred- 
itors, 385. 

Communication from, 377. 

GUARANTY. 

Contract of, when a continuing liability, 150. 

GUARDIAN AD LITEM. 

Of insane party to suit, 19. 

GUARDIAN AND WARD. 

No jurisdiction to appoint new guardian in case of re- 
moval of ward, 76. 

Negotiation of note given to guardian, 76. 

Title to ward’s property, 76. 

HABEAS CORPUS. 

Constitutionality of the law of arrest, 162. 

Innocence of charge no cause for writ to issue in 
another jurisdiction, 169. 

Jurisdiction of U. 8. Supreme Court in cases of, 208, 79. 

Not a writ of error, 169. 

Relief by, of persons imprisoned for contempt. by 
Federal courts, 489. 

HAMILTON, ADELBERT. 

Article by, on real estate broker’s compensation, 466. 

Communication from, 378. 

HANDWRITING. 

Proof of, see Evidence. 

HIGHWAY. 

Action by town against mill-owner for flowage, 116. 

Injuries from defects near the travelled path, 207. 

Injury to traveler from obstruction of, by railway 
train, 212. 

HOMESTEAD. 


Contract to convey without consent of wife void; ob- 
ligee cannot recover earnest money, 198 

Exchanges of homestead, does not destroy existing 
exemptions, 214. 

Exemptions out of partnership estates, 85. 

— by record of homesteader’s intention to gemove, 


Of husband and wife in each other’s property, 235. 
- of reversionary interest after removal from State, 


Sale of homestead for re-investment, 235. 

Subrogation to purchaser’s right of homestead, 235. 

Sheriff failing to set aside homestead, title passed to 
purchaser, subject to right of homestead, when, 450. 

Sale of land subject to right of homestead, 450. 

When character of homestead fixed as to existing 
debts, 214. 

What absence not an abandonment, 356. 





HOMICIDE. 
In self-defense, 37. 
HOPKINS, M. W. 
Article by, on the law of tender, 244. 
Communication from, 398. 
HUSBAND AND WIFE. 
Consideration of settlement on wife, 234. 


Conveyance by wife to son, reserving joint life estate ; 
husband’s interest not subject to execution, 434. 
Fraudulent conveyance of personal property to defeat 
dower, 308. 
Her capacity limited by statute, 205. 
Husband confessing judgment in favor of the wife, 362. 
Judgment against husband for family expenses en- 
forcible against property of wife, 18. 
Reducing wife’s property into possession; legacy to 
wife, 236. 
Wife’s liability as surety for her husband, 205. 
Wife’s capacity to be surety for her husband under 
general powers, 205. 
When wife may make defense notwithstanding default 
of husband, 76. 
See Divorce and Alimony ; Marriage; Marriage Settle- 
ment; Married Women. 
IGLEHART, ASA. 
Article by on fellow-servants in same common em- 
ployment, 91. 
INDICTMENT. 
Obscene matter must be set out, 37. 
Sufficiency of tor subornation of perjury, 477. 
INFANTS. 
Laches not imputable to, 136. 


INFERIOR COURTS. 
See Judgment. 


INFORMATION. 
By private person must be upon actual knowledge, 37 


INJUNCTION. 
Against illegal public expenditures at suit of tax- 
payer, 236. 
Against oral slander of one’s business, 13. 
Against defacing graves of deceased friends; parties 
to the bill, 117. 


~~ om reading Bible in public school, not granted. 


Against private nuisance, 97. 
Capone to disobey, although erroneously awarded, 


Discharged employee enjoined in respect of receiving 
and opening his own letters, 13. 


Distinction between mandamus and injunction, 24. 

In cases of railway discrimination, 23. 

In some such cases allowed by statute, 26. 

— courts to stay proceeding in State courts, 


In governmental matters, 82, 362. 

Not granted where damage is merely fanciful, 117. 

Not continued by an appeal, 256. 

Provision in final decree for re-opening same errone- 
ous; interest reipublice ut sit finis litium, 95. 

To restrain trespass, when granted and when not, 456. 

To peor hydraulic mining corporation from depos- 
iting debris in streams, 198. 

Will be granted to restrain mining corporations from 
apeans debris on land of inferior riparian owner, 


See Equity; Water. 


INJUNCTION BOND. 


Damages; dissolution through events subsequently 
occurring, 176. 


When right of action thereon accrues, 416. 
INNKEEPER. 
Obligation to receive guests: excuse of want of food; 
apprehension of insult, 136. 
INJURIES. 
From surface water, 873. 
noe of shade tree injuring well of drinking water, 


To real property from hydraulic mining, 117, 198. 
To railway brakemen from overhead railway bridges, 
de 
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INSANITY. JETSAM AND FLOTSAM—Continued. 

Measure of proof to establish, 83. Abolish common law pleadings, 20. 
INSOLVENCY. a ee of American child by Chinese man and wife, 


A transaction held not to be a prohibited preference 
but capable of ratification, 456. 
me of debtor’s financial reputation admissible, 


Fraudulent preferences under Vermont law, 136. 

Insolvent when estopped to prove that he had a busi- 
ness partner, 315. 

Minnesota insolvent law does not impair obligation of 
contracts, 56. 

Preferences under Tennessee assignment law of 1881, 

When debtor is insolvent, and when not, 136. 

When creditors dealing with a business man under 
firm name stand on equal tooting with those dealing 
with him under individual name, 315. 

INSTRUCTIONS. 

Charging jury; instructing jury on speculative ques- 
tion, 296. 

Court not bound to modify or put in form, 236. 

Explaining the reason for refusing others asked, 236. 

Instructing jury to find for defendant, 97. 

Instructing jury orally; failure to object, 377. 

Jury must find “from the evidence,” 136. 

Submitting two questions in one instruction, 315. 

Submitting issues to jury on scintilla evidence, 122. 

Taking case from jury by instruction, 77. 

The giving of inconsistent instructions is error, 343. 

See Juries, Jurors and Practice. 

INSURANCE. 

Contract void when not indemnity, 289. 

See Benefit Association; Fire Insurance; Life Insur- 
ance; Marine Insurance. 

INSURANCE COMPANIES. 

Set-off as between two insolvent insurance cempanies, 
one of which has re-iusured risks of the other. 

Power of agents of, to make contracts, 134. 

INTERNATIONAL LAW. 
International responsibility for dynamite warfare, 261. 
See Foreign. 
INTEREST. 
When apportioned between capital and income, 19. 
See usury. 
INTERPLEADER. 

Warehouseman cannot maintain, where a third per- 

son disputes his bailor’s title to the goods, 403. 
INTERPRETATION OF WRITING. 

Discretion of trustees as to management; when court 
will interfere 19. 

Extrinsic evidence, when looked to, 18. 

For sale ot land; condition precedent, 56. 

Interpretation of trust deed ; whether annuity derived 
from capital or income, 19. 


Of deedintr st, on the question how profits and ex- 
enses are to be apportioned between capital and 
ncome, 19. 


Repairs, when chargeable to capital and when to 
income, 19. 

When extrinsic circumstances will be looked to, 18. 
INTER-STATE COMMERCE. ‘ 

Exclusive power ot Congress over, 37. 

Mr. Reagan’s bill, 2. 

See also Constitutional Law. 
INTER-STATE LAW. 

aeeiy to public administrators in other States, 


Bastardy proceedings where mother and child are 
non-residents, 37. 
Exemption laws of another State, 396. 
Non-resident administrators, 223. 
See assignment; Statutes. 
JETSAM AND FLOTSAM. 
A will as is a will, 100. 
A park in chancery, 300. 
An anti-elopement law, 180. 
An ancient Republic, 460. 
Abraham Lincoln as a young lawyer, 379. 





An enterprising son-in-law, 180. 

An eye to business, 80. 

Bad trial justices, 300. 

Barrett v. National Bank, 20. 

Bows to the blast, 260. 

Calling upon the prisoner before sentence, 440. 
Campbell disbarment case, 250. 

Canadian indexing, 100. 

Charles D. Drake, 320. 

Chief Justice Waite, 139. 

Closed her winter term, 400. 

Colored jurors, 220. 

Colored witnesses, 260. 

Columbia Jurist, 220. 

Columbia Law School commencement, 480. 
Continuance on the ground of surprise, 320. 
Constitutionality of New England Overfiow Acts, 120. 
Contempt of court, 179. 

Consolidation, 80. 

Corporations “for any lawful purpose,’’ 120. 
Country lawyers, 179. 

Cross-examination, 140. 

Cruel and unusual punishment, 400. 

Deceased lawyers, 120. 

Defects in the laws, 100. 

Defense in the Tilton- Beecher case, 240. 

Difference between an “Assign” and an “Assignee,” 
Difference between an editor and a journalist, 400. 
Didn’t hurt any one, 260. 

Diplomas to judges, 139. 

Divorce under the Romans, 179. 

Don’t believe in bribery, 320. 

Drunkenness on wheels, 340. 

Dynamiting, 440. 

Dynamite poetry, 220. 

Dyspepsia and the law, 219. 

Ears too close together, 178. 

Effect of fusion of law and equity in England, 380, 
Ego et rex meus, 320. 

Eloquence spoiled, 20. 

English ‘“‘New Law Courts” Building. 79, 80. 
English p. lice idiocy, 260. 

English judicial pension list, 300. 

English Provincial High Courts of Justice, 460. 
Even-handed justice, 300. 

Expensive expectoration, 379. 

Fact and law, 240. 

Faddists, what are, 260. 

Federal decisions, 440. 

Fining a judge, 459. 

Florida Constitutional Convention, 139. 

Georgia Law Journal, 20. 

Getting an education, 300. 

Grease her knee, 380. 

Habit, 280. 

Had a judicial mind, 280. 

Hair splitting extraordinary, 60. 

Handsome, 260. 

Honors to Dr. Wharton, 279. 

How could the Sultan spare him? 0. 

Hurt by his sweetheart, 220. 
Illogical compromises, 160. 
In the vanguard of reform, 80. 
Instance of class legislation, 40. 
Irrelevant legal journalism, 400. 
John K. Porter, 240. 

Joseph W. Donovan, 180. 
Judges and railroad passes, 79. 
Judicial oaths, 220. 

Judicial longevity, 178. 
Lamar’s tribute to Summer, 280. 
Lash for wife- beaters, 220 
Law reports on trees, 379. 
Ligan, 140. 
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JETSAM AND FLOTSAM—Continued. 
Lincoln’s estimate of Evarts, 40. 
Litigation diminishing, 20. 
Litigation diminishing in England, 60, 
Lord Coleridge on severity of sentences, 80. 
Lord Ronald wants advice, 219. 
Memorial bust of Charles O’Conor, 480. 
Missouri justice, 439. 
Modestly refers to his own book, 219. 
Mr. Donovan on Abraham Lincoln, 340. 
More Ligan, 179. 
Mr. Lincoln’s eyes, 400. 
Mrs. Myra Clark Gaines, 140. 
New classification of crimes, 100. 
No gentleman, 178. 
Not complimentary, 280. 
Novel judicial record, 260. 
Oriental journalism, 220. 
Our new departure, 40. 
Planter’s lien law, 20, 
Points for the d fendant, 178. 
Prepared for war, 120. 
President Arthur’s law office, 340. 
President Arthur’s return to law practice, 340. 
Proving law of foreign country to jury, 100. 
Rain, steam and speed, 220. 
Reaching the point by-and-by, 460. 
Recent ingenious frauds, 459. 
Registration of deeds in North Carolina, 60. 
Review of habeas corpus decisions, 79. 
— of public to be admitted to the courts of justice, 


Rights of subscribers to telephone companies, 340. 
Rights of shipwrecked sailors as against shipwrecked 
. passengers, 80 
Sale of oleomargarine. 379. 
Servility, 480. 
Shot by an opposing lawyer, 220. 
Signatures that mean nothing, 340. 
Sir Matthew Hale, 180. 
Slightly mistaken, 180. 
Solving a problem, 380. 
Spring poetry, 380, 
mes in a mor aine, 219. 
Strabismic advantages, 340. 
Surviving code commissioners in New York, 260. 
Temple Church, 179. 
The origin of legal verbosity, 440. 
The tail wagging the dog, 406. 
The last shot of the season, 300. 
The pole that takes the persimmons, 340. 
The Temple Church, 320. 
The curl in court, 40. 
The amenities of frontier journalism, 459. 
The first time, 480. 
Fhe Missouri Bar Association, 500. 
Too great a task, 480. 
Too many of them, 100. 
Too much de proprio, 178. 
Trial of a spiritual medium, 380. 
Truth even in an affidavit, 460. 
Uncertainty of the law, 440. 
Vengeance of a litigant, 380. 
Verdict in the Short case, 400. 
Wants information, 139. 
Was it a French jury? 79. 
Was it larceny? 400. 
We must discriminate, 220. 
What are faddists? 160. 
Who foots the bills? 220. 
Why not brought to trial? 340. 
Wild western justice, 440. 
Will ruin their business, 180. 
Woman suffrage, 220. 
Work of Texas Appellate Courts, 440. 
Yale Law School, 460. 


JETTISON. 
See Admiralty. 





JOURNALISM. 
Amenities of frontier journalism, 459. 
Imprisonment of editor Yates for libel, 101. 
Missouri newspapers and State Board of Health, 181. 
See Newspapers. 
JUDGES. 
Fining a judge, 459. 
JUDGMENT. 
Fina: tor purposes of writ ot error, 396. 
Lien of judgment which is barred by the statute of 
limitations, 463. 
Power of inferior courts to vacate or modify their own 
judgments during the term, 435 
Transfer of; how far tranferree subrogated to rights 
of transferor, 315, 
See Deeree. 
JUDGMENT NOTES. 
Texas “iron clad” note; designation of attorney must 
be made before judgment, 95. 
JUDICIAL SALE. 
Description of land in order of probate court, held in- 
sufficient, 117 
Identity of Newspaper containing advertisement, 19. 
Owner holding under lease ot purchaser at void judi- 
cial sale is a trespasser, 435. 
See Sheriff’s Sales. 
JUDICIAL NOTICE. 
Notice of the county within which a particular per- 
son was notary public, 403. 
Of duties ot roadmaster of railway company, 408. 
JUDICIAL OATHS. 
Observations on those laws which exclude “infidels,” 
“atheists” and “agnostics” from witness stand, 281- 
JUDICIAL OPINIONS. 
Concerning the practice of each judge writing a sepa- 
rate opinion, 402. 
JUDICIAL WORKSHOPS. 
Observations on the subject of filthy and ill-ventilat- 
ed court-houses, 121. 
Se AND JURORS. 


Regeeres of juror during the progress of trial, that 
8 opinion is formed, 62. 

In the Federal Courts, 362. 

New trial because of disqualification of juror, 212. 
Judges of the weight of evidence, 197. 

Power of judge to override verdict of, 81. 

Right of trial by jury, see Constitutional Law. 
Separation of, in criminal cases, 85. 

Stranger intermeddling with, not always ground for 


new trial, 37; aliter, if successful party intermed- 
dles, 37. 


Taking instructions to jury room, 37. 

Waiver otjury in capital cases, 495. 

See Instructions; Practice. 

JURISDICTION. 

Finding of facts by ipuster court, when not impeach - 
able collaterally, 1 

oy in a Court to stay proceedings in 

tate Court, 434. 

In case of the consolidation of pieey corporations 
chartered by different States, 158. 

In case of murder committed ina ‘fort of the United 
States, 72. 

Of inferior courts, when exhausted, 456. 

= ote courts in cases of counterfeiting U. S. money, 

ie 


Of State courts of actions against foreign consuls, 198, 

Of U. S. Circuit Court in foreclosure proceedings, 48. 

Of action for accounting, notwithstanding receiver in 
State court, 57. 

Of U. 8S. Supreme Court over oe of State courts 
in bankruptcy proceedings, 478. 

Of Supreme Court of U. S. in habeas corpus proceed- 
ings, 208. 

Party cannot deny jurisdictional averments of his 
own pleading, 157. 

Power of court over its judgment after appeal, 95, 

Power of Probate Courts to set aside their sales, 456. 

Record of county commissioner trying defaulting 
sheriff must show jurisdiction, 496. 

Replevin of salved p yay bk in a court does not 
oust jurisdiction in 
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JURISDICTION—Continued. 
Review in the Supreme Court of the U. 8. of the judg- 
ments of the highest courts of the States, 397. 
What courts have jurisdiction ; to admit to bail, 264. 
ween residence of trustee in mortgage must appear, 


See Constitutional Law ; Removal of Causes; Admiral- 
ty; Marine Torts. 
KANSAS. 
“Maximum freight la v’’ of, confined to railways with- 
in the State, 37. 
Prohibitory liquor law of, constitutional, 62. 
Railway liability to employes under statute of, 414. 
Recc dations of Gov. Martin concerning judi- 
ciary of, 101. e 
KELLY, JOHN F. 
Article by, on obligation of landlord to repair unheal- 
thy premises, 344. 
JUSTICES COURTS. 
Appeal bond void, where appeal from not properly 
granted, 273. 
No appeal from judgments by default in, in Mo., 273. 
“LABOR TICKETS.” 
See Partnership. 
LACHES. 
Excuses for delay must be alleged and shown, 137. 


Failure to give notice ot mortgagee’s right, to a pur- 
chaser; when it works no injury, 58. 


How avoided in equity, 137. 
In filing billjfor specific performance, 59. 
Rule applied to facts of a case, 58. 
Short of the period of limitation, 58. 
LAND LAW. 
Issuing of patent on false representations, 256. 
LANDLORD AND TENANT. 
Declarations of one in possession as to his title not 
good against his landlord, 95. 
Fiduciary position of tenant, 76. 
Obligation of landlord to repair unhealthy premises, 
What it is necessary to prove in action for use and oc- 
cupation, 58. 
LARCENY. 
By a bailee, 58. 
Proof of corporate existence of owner in case of, 136. 
Stolen property, possession as evidence, 356. 


LAW SCHOOLS. 
Columbia Law School commencement, 480. 
Concerning the proposition to give the degree of 
Bachelor of Laws of Columbia College Law School 
only to those who have previously received the de- 
greeof Bachelor of Arts from some college, 301, 401. 
Latin and Greek for lawyers, 381. 
Something about the early graduates of the Law 
School of Yale College, 460. 
LAWTON, ALEXANDER. 
Opinion of Attorney-General Garland touching polit- 
cal disability, 402. 
LAWYERS. 
Concerning a young lawyer’s first case, 480. 
English barristers practicing in Canada, 442. 
How New York looks to a Canadian lawyer, 202. 
Right of women to practice law, 338. 
Right of barristers to sue for fees ; professional remun- 
erations under law of Canada, 176. 
Concerning the independence of the bar, 22. 
Every man his own lawyer; the practiee of litigants 
appearing in person, 301. 
Mr. Donovan’s advice to young lawyers, 322. 


Resorting to undue means to obtain an end; “fighting 
the devil with fire,’’ 181. 
LEASE. 
Landlord and tenant; lease of section of theater; ob- 
ligation of lessor to give performance, 174. 
See Landlord and Tenant. 
LEE, R. E. 
Grant and Lee, 142. 
LEGACIES. 
General aud special; abatement for the pu 
equalization, 198. eigen. 
See Devise; Wills. 








LEGAL AUTHORSHIP. 
Observations on the preparation of manuseript for 
the printer, 141. 
LEGAL EDUCATION. 
See Law Schools. 
LIBEL. 


Adams-Coleridge suit, 1. 

Criticising management of case by physician; publi- 
cation, when actionable per se, 356. 

Libel suits against newspapers, and conseq'ient opin- 
ions of editors on the law of libel, 322. 

Objection in such a case that the document would 
criminate the plaintiff, 478. 

Privilege of counsel against action for, 182. 

Power, in an action for libel, to order the production 
by the plaintiff of a document concerning which the 
defendant had imputed to the plaintiff the commis- 
sion of crime, 478. 

See Slander. 

LICENSE. 

By patentee, construction of, 156. 

Indictment for doing business as retail liquor dealer 
without paying special tax; effect of sending liquor 
C. O. D., 256. 

LIEN. 

Effect of taking security upon; article by Charles 
Burke Elliott, 405. 

For money advaaced to pay off other liens, 93. 

—- continues against vendor and against land when ? 

de 


Notice of, 97. 
Of solicitors upon fund, 151. 
Priority of miner’s lien, 337. 
LIFE INSURANCE. 
General agent may waive condition as to payment,158. 
=—" of oral representation as to future conduct, 


LIQUOR LAWS. 
Gomments on the late decisions on the Kansas liquor 


” 


law, 427. 
Duty of marshal to comply with requirements of or- 
dinance against sale of, 376. 


Finding of county court that petition for license 
containes the requisite number of signatures not 
impeachable collaterally, 102. 


Giving away liquor on Sunday, 418. 
Ohio Scott Liquor Law unconstitutional, 41. 
See Prohibitory Liquor Laws. 
LIMITATION OF ACTIONS. 
See Statutes of Limitation. 
LIS PENDENS. 
As to creditor operates in favor of all, 176. 
LOST WILLS. 
See Wills. 
LOTTERY. 
Concerning the Louisiana State Lottery, 221. 
MACHINERY. 
See Fixtures. 
MALICE. 
nes necessarily spitefulness, but may be recklessness 


os 3 oe in law to do a lawful act from an evil mo - 
tive, 8. 
MALICIOUS PROSECUTION. 
Action for, against railroad company, 274. 
Advice of counsel as bearing on question of malice and 
want of probable cause, 96. 
Allegation as to termination of proceedings, 159. 
Damages, where the levying of the attachment ona 
crop scattered the laborers and wasted the crop, 96. 
Magistrates commitment not a conclusive judicial de- 
termination that there was probable cause, 478. 
Probable cause not a question for the jury, 122. 
Whether entry of nol pros. a final determination of the 
malicious suit, 48. 
See False Imprisonment. 


MALICIOUS THREATS. 
To burn the entire town, 175. 
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MANDAMUS. 
- railway companies to prevent discrimination, 


Ancillary process, but can be exercised over persons 
not p es to the judgment, 376. 

Does not lie to inferior appellate court to re-instate 
and try cause, when, 176. 

Essentials of effective writ, when duty is shared by 
several officers, 376. 

Not awarded to compel payment of fundin court be- 
fore determination of cause, 397. 

To compel inferior court to decide a case, 396. 

To compel issue of patent, 137. 

Township bonds; tax therefor, who to be com- 
manded to levy; trustees of town; county commis- 
sioners, 376. 

be = relator, when proceeding against public officer, 

io. 


MANITOBA. 
What laws are in force in Manitoba, 257. 
MANSLAUGHTER. 
Sheriff’s deputy arresting in another county; reckless 
discharge of a gun, 96 
MARINE INSURANCE. 
Authority of secretary of company to make contract 
inferred from what circumstances, 368. 
Conditions in running policies, 368. 
Discharge by deviation in voyage, 198. 
Effect of by-law as to oral contracts, 368. 
Oral acceptance of new risk, 368. 
When not competent to prove usage to make applica- 
tions in writing, 368. 
MARI‘ E TORTS. 
Negligence ; damage done by one vessel to another in 
a storm by pounding, 274. 
See Admiralty. 
MARITIME CONTRACT. 
Novation when not a maritime contract, 274. 
Ship agent’s personal contract when not a maritime 
contract, 274. 
MARITIME LIENS. 
a of District Court; Admiralty Rule No. 
12, 337. 
Liens given by law; how enforcedin U. 8. District 
Court, 337. 


MARRIAGE. 
Absence of ceremony and public recogniton, 377. 
Centracts or conditions in restraint of marriage, 288. 
Marriage insurance contracts, 289. 
Of insane person impeachable collaterally, 176. 
Marriage insurance policies, when void, 288. 
Marriage brokerage contracts, 288. 
See Divorce and Alimony; Breach of Promise. 


MARRIED WOMAN. 

Appointment of attorneys at law by, 365. 

Compensation of same, 366. 

Deed of property to and mortgage by action to fore- 
close, 159. 

Evidence that she did not understand purport of 
deed; evidence to support reformation of instru- 
ment, 236. 

oe must be present at the signing of deed of, 


J _ against on warrant of attorney, when void, 


Life estate; with restraint upon anticipation; when 
doctrine of election does not apply, 177. 
Liability of, for debts, 357. 
Reduction of property of, into husband’s possession ; 
husband as agent, 356. 
Right to indemnity out of separate estate of, for 
breach of trust by her, 242. 
Separate industry; when cntenpes to say that her 
property is that of her husband, 315. 
Wife’s equity to a settlement, 272. 
See Husband and Wife. 
McCAY, HON. HENRY M. 
Iliness of, 124. 
McQUILLIN, EUGENE. 


Article by, on rights of street car platform passen- 
gers, 104. 





MARSHAL. 
See U. S. Marshal. 
MARSHALING ASSETS. 
Compelling mortgagee to resort to personal remedy 
against party assuming the debt, 76. 
MASTER AND SERVANT. 
Action for injary caused by dangerous premises, 


knowledge of master; ignorance of servant; suffi- 
ciency of statement of claim, 55. 


Conductor of freight train not fellow-servant with en- 
gineer, 27. 

Discharged employee enjoined in respect of receiving 
and opening his own letters, 13. 

Evidence of negligence of master in retaining unfit 
servant, 331. 

Sufficiency of such evidence, 331. 

Fellow-servants in the same common employment, 21 
27, 77, 86, 203. 199, 214. 

Foreman of work adjusting machinery, 203. 

Jury not authorized to decide from appearance and 
demeanor of servant, 331. 

ay | of newspaper proprietor for libels by his ed- 

r, 67. 

Liability to exemplary damages in such cases, 67. 

Evidence to enhance and mitigate damages; want of 
personal knowledge; tender of amends, 68. 

Railway conductor injured by accidental discharge of 
gun by station baggage master, 96. 

Servant of railroad killed on hand car by belated pas- 
senger train, 315. 

Docrrine of Respondeat Superior, 58. 

Superintendent of work not a fellow servant, 337. 

Servant receiving from master may refuse to deliver 
to third person, 234. 

Train dispatcher not fellow-servant with laborer, 199. 

Train conductor not fellow-servant with other em- 
ployee, 214. 

MAXIMS. 
Failsus in uno, falsus in omnibus, 175. 


MEASURE OF DAMAGES. 
See Damages. 
MECHANICS’ LIEN. 
ar — between preliminary notice of, and peti- 
on, 236, 
- on railways for supplies under Mo. Stat., § 3220, 


Kerosene oil not ‘‘material” within the meaning ot 
said statute, 443. ; 
bat is a sufficient account attached to the petition, 


MIGNONETTE. 
Case of the survivors of, 21. 
MIHILLS, L. K. 
Article by, on the powers of bank cashiérs, 126. 
MINER’S LIEN. 
Priority of, over subsequent judgment, 337. 
MINING CLAIM. 
Act of Congress extending time for doing annual la- 
bor construed, 298. 
Adverse possession of mining claim, 298. 
Affidavit of performance, time for filing, 298. 
Change in boundaries; certificate of location, 298. 
Contest; abandonment; evidence of prior re-location 
by third person in rebuttal, 298. 
Declaration of vendor not admissible after transfer of 
interest, 298. 
Failure to do necessary work; resumption of work 
before re-location, 298. 
i departing from vertical lines, right to follow, 


Subsequent location ; defects in prior location, 298. 
What the verdict in such a contest must state, 298. 


MINNESOTA. 
Insolvent law of, constitutional, 56. 
MISSOURI. 
Concerning the newspaper opposition to the Missouri 
State Board of Health, 181. 
Damage law of, limitation of widow’s right of action 
under, 95. : 
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MISSOURI BAR ASSOCIATION. 


Fifth meeting of, in 1885, 500. 
Strictures upon by a correspondent, 78. 
Editorial remarks in opposition to such strictures, 78. 


MORTGAGE. 

Addition of name to note secured by, does not dis- 
charge, 48. 

Advances to pay prior mortgage, 198. 

An incident to the debt secured, 37. 

Attorney foreclosing by bill acts within the scope of 
his authority, 137. 

Confiscates property ; rights of mortgagee; parties to 
foreclosure proceedings; title of purchaser, 315. 

Conveyance of equity of redemption asufiicient con- 
sideration for assuuming mortgage debt, 314. 

Decree against a purchaser assuming mortgage debt 
not male a party, 76. 

Dosese at surplus, to junior mortgage without cross- 

Election of remedies betw en foreclosure by publica- 
tion and foreclosure by bill, 137. 

Effect of payment to beneficiary after confirmation of 
sale, 357. 

Forelosure by wife atter execution sale, 214. 

Foreclosing without setting aside satisfaction wrong- 
fully entered, 57. 

‘Given by wife to secure note Aten by a company of 
which her husband is president ; effect of renewal of 
note without her consent, 456. 

aw of grantee of mortgagor assuming mortgage, 


a of U.S. Circuit Courtin foreclosure cases, 


Material alteration made by mortgagee, 198. 

Mortgagee cannot maintain trespass, 293. 

Mortgagee trustee for mortgagor; rents and profits 
376. 


Mortgagor in possession may set up outstanding title 
as against mortgagee, 274. 

Notice of trustee’s want of authority to enter satisfac- 
tion, 37. 

Notice before procuring sheriff's deed, 357. 

Note stipulating for interest on interest; attorneys’s 
fee in case of foreclosure, 376. 

Of after-acquired interest ; Michigan statute, 214. 

Release by verbal agreement, 76. 

Sales via erecutiva in Louisiana after death of mort- 
gagor, 137. 

Unauthorized entry of satisfaction, its effect, 37. 

Validity of, made by corporation, 196. 

When limitation begins to run in favor of mortgagor 
in possession, 274. 


MUNICIPAL BONDS. 

Action in U. 8. Court, jurisdiction, citizenship, 112. 

Authority of Indiana towns to issue for sale; Indiana 
act of 1852; Revision of 1881, §§ 3342-3345, 3348, 3349, 159. 

When act authorizing issue deemed to have but one 
subject and that expressed in its title, 112. 

Civil liability for conspiracy to prevent the collection 
of a tax to pay, 189. 

Defense that railroad company failed to build a certain 
branch road; must show that plaintiff had notice of 
such failure, 159. 

Funding bonds, 159. 

Knowledge of holder, 159. 

Legislature may authorize issue without vote of peo- 
ple, when, 496. 

Illustration; bonds issued to compromise previous 
indebtedness, 496. 

Payable at pleasure of the district, 112. 

Plea alleging fraud in issue of, must state facts, 159. 

Right of holder of, illegally issued to recover the 
amount paid, 396. 

Sufficient in Mississippi if carried by two-thirds of 
vote cast, 159. 

When negotiable, 112. 

When void under constitution of ny igi not- 
withstanding curative act of legislature, 396. 


MUNICIPAL CORPORATIONS. 


¢ A distiller’s license held valid, 137. 
“Application of the doctrine of respondeat superior to, 
62. ‘ 





MUNICIPAL CORPORATIONS—Continued. 
Certificate of assessment for street improvement 
prima facie evidence, 435-36. 
Constitutional provision limiting power of taxation 
not applicable to street improvements, 435. 
Cas of, invalid unless made by prescribed mode: 
496. 


When such contracts may be ratified, 497. 

What notice of such assessment is necessary to its 
legality, 435. 

Damage from dangerous condition of railway track 
on public whart, 337. 

Evidence of notice of defect to town officer in such a 
case, 433. 

Evidence of contributory negligence by traveler, 433. 

Liability of, for defective sidewalk, 236. 

Liability of, for contractor’s negligence, 237, 383. 

Liability of, for defective highway, 207. 

Excessive license fee not within power to regulate, 
and hence void, 257. 

Injunction to restrain erection of bridge for railway 
which will alter estabiished grade of street, 315. 

Liability of, for injury through defective sidewalk, 298. 

Liability of, for da nages to private property caused 
by public works, 302. 

Liability for injury from dangerous excavation left 
unguarded in street by public contractor, 333. 

Liability of, for negligence of employee in closing 
drain pipe, 496. 

Liability of, for objects in streets which frighten 
horses, 106. 

Liability of, for trespasses, 125. 

License fee not a tax, 137. 

Liability of townships in Michigan for non-repair of 
bridges, 433. 

Not liable for unauthorized trespass of board of 
health in seizing private house for hospital, 117. 

Plenary nature of legislative power over, 495. 

Power of, to regulate wash-houses, 257. 

Same, when deemed a tax, 257. 

Power of, to charge reasonable license fees, 257. 

Power of, to impose burden of improving streets 
on abutting property owners, 435. 

Tax need not be assessed against each lot separately, 
435. 


Use of streets for telephone poles and wires, 83. 
Validity of charter provision for collection of tax by 
contractor, 435. 
Validity of ordinance prohibiting the slaughtering of 
animals within city limits, 183. 
MURDER. 


For shipwrecked mariners to kill one of their num- 
ber in order to save their own lives, not excusable 
homicide but murder, 21. 


‘en to jury in trial for, when not prejudicial, 


MURFREE, WM. L. SR. 
Article by, on amendment of verdicts, 145. 
Article by, on discharge of sureties by extensions to 
principals, 183. 
MUTUAL BENEFIT LIFE INSURANCE. 
See Benefit Associations. 
MUTUAL FIRE INSURANCE COMPANIES. 
Compromises with members of, when upheld, 96. 
NATIONAL BANKS. 
Rev. Stat. U. S., § 5242; insolvency; transfer of proper- 
ty to indemnify sureties, 257. 
Right of bank to set off indebtedness against penalty 
for usury, 133 
Taxation of national bank shares, 309. 
Usury by, 91, 133. 
Who entitled to sue for usury taken by, 133, 
“NATIONAL” COURTS. 
Whether the federal courts are entitled to be called 
“national” courts, 201. 
NEGLIGENCE. 


Action for injury to vehicle and for personal injury 
caused by same negligence, distinct cause of action, 
50. 


Care of plaintiff in attempting to cross railroad, 214. 
Contributory, of plaintiff need not be a factor in pro 
ducing the force causing the injury, 77. 
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NEGLIGENCE—Continued. 

Contributory, of traveler driving upon defective 
bridge, 433. 

Death caused by, 175. 

Defendant acting as agent when no defence, 236. 

Defective machinery ; foreman of work adjusting ma- 
chinery a fellow servant 203. 

Defense that vlaintiff was aiding in the violation of 
an ordinance, 214. 

Doctrine of imputed negligence denied, 94. 

Duty to keep approach to depot in reasonably safe 
condition, 237. 

Evidence of negligence of master in retaining unfit 
servant, 331. 

Employee injured while under car repairing it, 118. 

Fright of horses, 170. 

Injury by fall of awning sheet, 58. 

Injuries to brakemen from overhead railway bridges, 
‘ 


In order to constitute contributory negligence, the 
plaintiff's negligence need not contribute to the 
torce which causes the injury, 77. 

Instruction ignoring contributory, 137. 

Lessee of wharf, when answerable to owner of vessels 
for injury through non-repair of wharf, 274. 

Liability of railway company to employees under 
Kansas statute, 414. 

Liability for injury to passenger where one company 
hauls the trains of another company over the road 
of the former, 418. 

Liability of trustee for, in making bad investments, 
177. 


Liability of wharf owner to owner of vessel for, 274. 

Liability for injury to person riding gratuitously on 
hand car, 479. 

Liability for injury to traveler while railway is ob- 
structing highway with cars for an unlawful length 
of time, 479. 

Master and servant; when contributory negligence 
for employe to return from his work on hand car 
later than usual, 199. 

Measure of damages or personal injury from, 212. 

No presumption of, from fact of injury when, 94. 

Obligation of master to servant in respect of machin- 
ery and appliances, 203, 236. 

Ofthe deceased, when sufficient to defeat a recovery, 
76. 


Of street railway companies for defects in track, 164. 
Of trustees of public works, 165. 

Of municipal corporations, 165. 

Of master in retaining unfit servant, 331. 

be action for the tear and another for the scratch, 


Pleading in an action forinjury by a fire set by a loco- 
motive; defective statement cured by verdict, 275. 
Prima facie case of liabilityfor an injury, facts which 
make, 275. 

Proximate and remote cause, 123. 

Proximate or remote injury at railway crossing, 274. 

Railway crossing; presumption that traveler stopped, 
looked and listened, 293. 

Railway cqmpany, not lable for failing to protect 
plaintiff's land from water, 236. 

Railway company killing stock; effect of ordinance 
cs speed of trains in corporate limits, 237, 


Telegraph company ; {stipulation against liability of, 
applies to failure to deliver in season, 236. 

Want of knowledge as a defense in actions for, 163. 

When a question for jury, 11, 214, 478. 

When plaintiff entitled to rely on defendant’s assur- 
ance that machinery is sufficient, 236. 

See Damages; Master and Servant. 


NEWSPAPERS. 


Libel suits against, 67, 322. 
ee newspapers and the State Board of Health, 


Newspaper artists, 422. 

Proprietor of, answerable in exemplary damages for 
the malice, gross negligence, or wantonness of 
his editor, 67. 

See Journalism. | 

NEW TRIAL. 
For misconduct of counsel, 377. 





NEW TRIAL—Continued. 

Stranger intermeddling with jury not always ground 
for, 37; aliter if successful party intermeddles, 37. 
When granted by appellate court because of erro 

neous verdict in criminal cases, 118. 
NICARAGUA TREATY. 
Observations upon, 41. 


NON EST FACTUM. 

Verification of answer alleging that deed was not de 
livered, 235. 

NOTES OF RECENT DECISIONS, 6, 27, 43, 62, 83, 103, 122, 
143, 162, 182, 203, 222, 242, 263, 282, 302, 324, 342, 362, 382, 
403, 424, 442, 463, 483. 

NORTHERN PACIFIC R. CO. 

Grant of right of way to is absolute, 357. 
om attaches to mineral lands, priority of grant, 
4. 

NOTARY PUBLIC. 

Judicial notice of the county within which a particular 
person was a notary, 403. 
a of female notary not impeacabble collaterally, 


NOTICE. 

By town officers of defective bridge, 433. 

Omission to publish notice of execution sale; renders 
sale voidabie when, 197. 

Sufficiency of publication of notice of sale under deed 
of trust, 96. 

To county officials, when binds the county, 77. 

Municipal bonds good,in hands of a bona fide purchaser 
without notice of failure of railway company to 
ev with contract under which they were issued, 


See Judicial Notice ; Marshalling Assets. 
NOVATION. 

When not a maritime contract, 274. 

See Statute of Frauds. 
NUISANCE. 


Injunction against, not granted where damage is 
merely fanciful, 117. 


Injunction against maintaining engine built for oper- 
ating cable street railway, 97. 
Private, injunction against, 97. 
Public, injunctio. against, 95. 
Use of streets for telephone poles and wires, 19, 83. 
OBSCENE ADVERTISEMENTS. 
Some observations upon obscene advertisements in 
newspapers, 201 
O’CONOR, CHARLES. 
Concerning the growth of law library of, 441. 
Meworial bust of, 480. 
OFFICE AND OFFICER. 


Failure to qualify within statutory period not a for 
feiture of office, 199. 


Tax deed, execution by d>puty auditor general, 292. 


Validity of acts performed by a deputy in his own 
name, 


OFFICIAL BOND. 
Statutory lien of, 237. 
OHIO. 
Scott liquor law of, unconstitutional, 41. 
OUTSTANDING TITLE. 
meer in possession not estopped from setting up, 
ho 


PARENT AND CHILD. 
= Se parent cannot inherit from adopted child, 


Insane son of full age, when not emancipated ; pauper 
settlement, 159. 

Maintenance of step-child, 27. 

Presumption as to legitimacy, 357. 

Responsibility of father for children born of null mar- 
—— legitimated under Rev. Stat. Wis. § 2270, 2330, 
2349, 357. 

Tort of minor child, 96. 

PAROL EVIDENCE, 

See Evidence. 











516 THE CENTRAL LAW JOURNAL. 


| No. 26. 








PARTIES. 

Administrator of owner of lands not personally liable 
for debt, 58. 

Competency of, against legatees and devisees, 68. 

Guardian ad litem of insane party to suit, 19. 

Wife of ed in chancery on bill to foreclose 
mortgage. 58. 

PARTNERSHIP. 

Creditors may intervene in action by one partner for 
an accounting, when and how, 357. 

Dissolution by authority reserved : partner, and 
continuance by his acquiescence, 96. 

Exemption of property out of assets of, 44. 

Homestead exemptions out of estates of, 85. 

“Labor tickets” issued by one partner, when not 
binding on his co-partner, 118. 

Power of one partner to dispose of all the assets of 
the firm to one creditor in payment of a partnership 
debt due such creditor, 7. 

PATENTS FOR INVENTIONS. 


Effect of surrender and re-issue of patent, 215. 

Expiration of ———- patent; Rev. Stat. U.S. § 4887; re- 
citalsin letters, 337. 

Fraudulent conduct of licensee which will disentitle 
him to a preliminary injunction, 275. 

Jurisdiction of Secretary of Interior, 137. 

Li by pat ; construction of provision in, as 
to royalties in case patent should be judicially es- 
tablished 156. 

Novelty; presumption of, from grant of letters; bur- 
den of proof to show want of, 177. 

Preliminary injunction denied where complainants 
have lost the market by unrestricted sales by in- 
fringers, 275. 

Right of employee to royalties who uses his invention 
in his employer’s business, 177. 

When licensee estopped to deny validity of patent, 
276. 





PAUPER SETTLEMENT. 

Insane son of full age who continues to reside with 

father does not require separate settlement, 159. 

PAYMENT. 

Application of payments, 94. 

Demand of price, 304. 

In case of cash sales, 304. 

Medium and mode of payment, 305. 

Of judgment after judicial sale of land, 130. 


Payment of one creditor converted into statutory as- 
signment for all creditors, 83. 


Tender, 306. 
The pemees law ot payment for goods; article by A. 
J. nner, 304. 

Time of payment, 305. 

Transmission of price, 305. 

What is a reasonable time, 304. 

See Tender. 
PEDIGREE. 

Declarations to prove, 293. 
PENALTY. 

Liquidated damages in; contract for building, 337. 
PENSIONS. 

Comments on State pension laws, 281. 


Taking illegal msion fees; repeal of act of June 20, 
1878; past offenses, 257. 


PERJURY. 


Omission of property from insolvent’s schedule and 
false verification, 497. 


PERSONAL INJURIES. 


Physical examination in action f: r, 11. 


be ay for awarding prospective damages in actions 
or, ll. 


aes of cause of action for,in another State, 
Measure of damages in case of unskillful treatment by 
physician, 84. 
PERSONAL PROPERTY. 
ape of special and general owners for damages to, 


See Sales of Personal Property. 








PIERCE, THUMAS W. 


Article by, on “N ecessity for Manual Delivery of Deeds 


when Dispensed with,” 44. 
PINGREY, D. H. 
Article by “State Sovereignty Superior to the Courts,” 
167. 


PLEADING. 

Answer to interrogatories filed with amended com- 
plaint under Indiana practice, 471. 

Declaration determines cause of action, 436. 

Denial of corporate existence; matter of estoppel set 
up by replication, 97. 

Denial of knowledge or information, 97. 

Frivolous pleading, 97. 

In actions by servant against master, 55. 

In action for penalties, averment of corporate exist- 
ence, 177. 

Plea going to execution of note; failure to procure ad- 
ditional signer, 275. 

Plea to suit on an award, 97. 

ed separate defenses to defeat joint recovery, 


Requisites of plea of coverture in abatement, 177. 

Suing on joint contract and recovering only against 
those who are liable, 436. 

Value of special demurrer, 342. 

What admissible under general issue, 255. 

See Counter-Claim ; Set-Off. 

PLEDGE. 

As collateral, not affected by change in form or evi 
dence of debt, 257. 

Possession, when necessary to validity, 237. 

See Collateral Securities. 

PLEURO-PNEUMONIA. 

Observation on the difficulties of allowing the sepa- 
rate States to deal with pleuro-pneumonia and oth- 
er contagious diseases, 462. 

POLICE REGULATIONS. 

Compelling the suspension of certain kinds of busi- 
ness in the night-time, 382. 

Seining fish in private waters, 458. 

Validity of Indiana “Eleven O’Clock Law,” 494. 

See Constitutional Law. 

PRACTICE. 
Argument of counsel when deemed prejudicial to the 
ghts of the or posite party, 375. 

As to manner of delivering verdicts, 118. 

Decree pro confesso, effect of, 396; effect as to proceed- 
ings by defendant, 397; is a confession of facts prop- 
erly pleaded, 396; may be had, when, 397. 

Effect of default of several joint defendants, 436. 

Guardian ad litem of insane party to suit, 19. 

In Supreme Court of U. S.; docketing writ of error 
after return day, 337. 

In Supreme Court of U. S.; question of validity of 
original letters patent after decree pro confesso, 397. 

In U. S. Courts; jury trial; error for court to decide 
questions of fact without waiver of jury, 316. 

In U. 8S. courts; mandate of Supreme Court; decree of 
lower court; second appeal, 377. 

In U. 8S. Courts; sending issues of fact to a jury in 
equity cases, 457. 

In U. 8S. Courts; taking depositions in common law 
actions, 118. 

Jury may control verdict even after making and seal- 
ing same, 118. . 

Money deposited in lieu of an undertaking as security 
for costs, 497. 

Plea of another action pending, 59. 

Referee’s fees; remedy to recover; joint liability of 
parties, 377. 

Referee need not file report until fee paid, 159. 

Return of process when served on agent of corpora- 
tion, 199. : 

What presumption arises from the offer of testimony 
and the rejection of the same, 376. 

When error no cause of reversal, 275. ‘ 

See Appeal; Appellate Procedure; Arrest; Attach- 
ment; Bail; astardy; Depositions; Evidence; 
Instructions; Juries and Jurors; Justices’ Courts; 
Mandamus; Replevin; Removal of Causes. 

PRECATORY TRUSTS. 


Article by Geo. W. Warevelle, 63. 
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PREFERENCES. 

In compositions with creditors, 385. 
PRESIDENT. 

See Corporation. 
PRESUMPTION. 


Of guilt from flight, 175. 

Of novelty from the fact of the issue of a patent not 
overcome except by clear proof, 177. 

See Agency. 


PRINCIPAL AND AGENT. 


See Assignment; Compositions; Fraudulent Convey- 
ances; Insolvency. 


PRINCIPAL AND SURETY. 
See Suretyship. 
PRIORITY OF LIENS. 
Building contract and mechanic’s lien, 159. 
PRIVATE INTERNATIONAL LAW. 
See Inter-State Law. 
PROBATE. 


Of will fraudulently destroyed, 282. 
Proving contents of lost will, 302. 


PROCESS. 

Return of process on corporation, 199. 
PROMISSORY NOTE, 

See Bills and Notes. 
PRIVATE NUISANCE. 

See Nuisance. 

PRIVILEGE. 

Of counsel against actions for libel, 182. 

PROBATE. 
See Will. 
PROBATE COURT. 

Jurisdiction: occupation of succession property; pro- 
bate court in La. cannot deal with such property 
without parties before it, nor oustintruders by rule, 
118. 

Power of to set aside their sales, 456. 

PROCESS. 
Return of process served on agent of corporation, 199. 
PROHIBITORY LIQUOR LAWS. 

Constitutionality of Kansas prohibitory liquor laws, 

62. 


Letter of Lucien Shaw on the basis of the right to en- 
act prohibitory liquor laws, 459. 


Prosecuting attorneys who do not prosecute violators 
of, 461 

Remarks on the duty of officers to enforce such laws, 
459. 


PROSECUTING ATTORNEY. 
Observations concerning inexperience of prosecuting 
attorneys, 121. 
Removal of, for failing to prosecute violations of law, 
461. 


PROSPECTIVE DAMAGES. 
Grounds for awarding, 11. 
PUBLIC LANDS. 
Action by United States to annul patent, 397. 


Declaratory statement by minor and pre-emption after > 


majority, 217. 

Findings of land officers in a contest, 217. 

Remedy of government to annul patent for fraud or 
mistake ; equitable jurisdiction, 397. 

Holder of State certificate of purchase; rights of lost 
sf delay ; rights of subsequent bona ‘fide purchaser, 


Sottetel functions of land officers, 397. 
When mistaken as to law, decisions not conclusive, 
217. 


Pre-emption by minor, 217. 
me before land-office; not conclusive upon 
U. S., 397. 


PUBLIC NUISANCE. 
See Nuisance. 





PUBLIC POLICY. 

Contract to bring fictitious suit, 296. 
PUBLIC RECORDS. 

Poll lists held to be public records, 457. 


PUBLIC SCHOOLS. 
Power to make reasonable rules, and enforce the same 
by suspension or flogging, 415, 425. 
Reading the Bible in, 66. 


QUANTUM MERUIT. 


Article by W. W. armen on right to recover a 
quantum meruit, 326 


QUERIES AND ANSWERS, 38, 79, 99, 119, 159, 178, 199, 217, 
239, 278, 339, 359, 379, 399, 439, 5v0. 
QUO WARRANTO. 
See Corporation. 
RAILWAYS AND RAILWAY COMPANIES. 

Action against, when in the hands of a receiver, 193. 

Action to recover back illegal freight charges, 59. 

—- of association between railroad companies, 

Association of companies; contract of one, when bind- 
ing on ail, 215. 

Attorney’s salary, 497. 

Board of directors; authority of agents, officers and 
employees to contract, 407 408. 

Circumstances in which equity will refuse to set azide 
such a purchase at the instance of stockholders who 
— paid nothing upon their stock subscriptions, 

i. 

Communications between agents of, 216. 

Condemnation proceedings; judgment on motion of 
the dismissal of appeal; attorney’s fees, 19 

Consolidation; purchase of lands; notice of equities, 
338. 


Consolidation of, by one company purchasing the 
stock of another company, 470; in such a case the 
purchasing directors cannot question the purchase, 
471. 


Contempt for striking employes to interfere with 
property in hands of receiver, 269. 

Constitutionality of Code Lowa, § 1309, 397. 

Contract of road-master tor services to person in- 
jured by road ; judicial knowledge; no presumption, 
as to authority 408. 

Contract for services to person injured ; general man- 
ager, 408. 

Contract to exchange real estate; specific perform- 
ance, 

Distinction between lawful and unlawful purpose of 
strikers interfering with the running of trains, 269. 

Duty of strikers to apply to court, 269. 

Duty to provide means of access to depots, 257. 

Evidence; presumption of agents authority, 408. 

Evidence to prove contract by agent, 215. 

Evidence to show ratification of agent’s contract, 215. 

Extent} of right of way; notice to subsequent purchas- 
ers, 77. 

Forfeiture of Texas Pacificland appropriated by Con- 
gress, 202. 

Grant to, construed as giving right to enter a city, 215. 

Injunction to restrain interference with facilities | 
express company in case of inter-State railway, 

Injunction against maintaining engine for operating 
cable railway, 97. 

Intimidation by strikers of employees ; requests equi- 
valent to threats, 269. 

Equity of one who pays ajudgment against a railway 
company afterwards put in hands of receiver, 497. 

Kansas maximum “freight law” confined to railways 
within the State, 37. 

Letters indorsed by agent of railway as to terms of 
contract, 215. 

Liability of, for erection of embankments and bridges, 

; for obstructing the flow of surface and natural 
water, 38. 

Liability of road operated by receiver; injury to em- 
ployee, 397 

Posting notices prohibiting c - oyees from trading 
with a particular merchant, ether actionable, 7. 

Railway aid notes; what deemed substantial com- 
pliance with conditions in, 237. 

Railway receiverships in the federal courts, 42. 

Ratification of contract to nurse person injured, 408. 

Reasonableness of freight charges, 59. 
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RAILWAYS AND RAILWAY COMPANIES—Continued. 
Reimbursement of sureties on company’s appeal bond, 
497. 


Service of process against, in hands of receiver and 
officers returns, 93. 

Statute construed as to duty to fence track at stations, 

‘de 

Statute requiring value of property killed to be deter- 
mined by appraisment, 282. 

Summary remedies in cases of discrimination among 
shippers, 23. 

Surrender of bonds under scaling arrangement; lien 
for portion of reduced indebtedness for which new 
bonds were not issued, 497. 

Validity of contract for rebate of part of freight, 215. 

What ante-receivership debts will be paid, 497. 

When corporation bound by contracts of agents, 408. 

See Carriers; Carriers of Passengers; Constitutional 
Law; Master and Servant; Negligence: Taxation. 

RAPE. 


Sexual intercourse obtained by personating husband, 
437. 


RATIFICATION, 

Acquiescence for seventeen years by husband ratifies 
conveyance to his wife, 256. 

No agency, no ratification, 235. 

Ot contracts of corporations, 407. 

Of unauthorized act by acquiescence, 196. 

Stricture of “Jus” on Mr. Alderson’s article on law 
of ratification, 20; reply to “Jus,” 98; “vus” res- 
ponds, 138. 

REAL ESTATE BROKERS. 

The subject of their compensation considered in an 

article by Adelbert Hamulton, 466. 
REAL PROPERTY. 

See Ejectment; Fixtures ; Injuries ; Public Lands; Sup- 

port of Land; Water. 
RECEIVER. 

Foreign; right to sue in domestic courts, 217. 

Interference with property in hands of, by striking 
employees, 269. 

See Corporation; Railways and Railway Companies. 

RECEIVING STOLEN GOODS. 
Evidence to show honest intention, 495. 
RECENT PUBLICATIONS. 

American Decisions, Vol. 60, 218. 

Awerican Decisions, Vol. 62, 480. 

American Reports, Vols, 48, 49, 480. 

Bradwell’s Reports, Vol. 15, 259. 

Brewer & Laubscher’s Ohio Corporations, 120. 

Cord on Married Women, 359. 

Donovan’s Modern Jury Trials and Advocates, 279. 

Farmer’s History of Detroit, 399. 

Hall’s Mexican Law, 279. 

Law Quarterly Review, 319. 

Missouri Reports, 199. 

Myer’s Federal Decisions, 239, 420. 

Pomeroy’s Estee’s Pleadings, 439. 

Principles of Equity, 219. 

Waples on Attachment and Garnishment, 160, 

REFEREE. 
Need not file reportuntil fees paid, 159. 
REMOVAL OF CAUSES. 

Allegation of citizenship in petition for removal, 436. 

Cause whether removable after mistrial, 316, 424. 

Effect of default of several joint defendants. 436. 

mane order of State court brought before remov- 


Failure to file ~~ og second removal on ground 
not alleged in first, 9 

In case of joint debtors: in a mortgage and non-resident 
mortgagor, 377. 

Moving party cannot object to jurisdiction of Federal 
court, 316. 


Petitioner must show cause by whole record, 436. 
oes after hearing of a demurrer to complaint, 


Rule as to citizenship in case of corporation created 
in several States, 159. 








REMOVAL OF CAUSES—Continued. 

Rule where answer of non-resident defendant does 
not introduce a separate controversy, 436 

Suit to enjoin trustee’s sale, residence of trustee must 
appear, 109. 

= > petition, first term at which cause is tria- 

e, 436. 
ae = Court succeeds only to powers of State Court 


Whe may ‘gaan to jurisdiction; removal after mis- 
trial, 4 

REPAIRS. 

When chargeable to capital and when,to income, 19. 
REPEAL. 

See Statutes. 
REPLEVIN. 

agpnees for return of property; immaterial finding, 


Judgment ae conclusiv e as to injury of plaintiff's 
ownership, 217. 
New party defendant; Rev. Stat. Wis. 1878, § 2610; wife 
as party, 357. 
Right of possession, 216. 
When maintained against a widow; evidence of 
mesne assignments, 138. 
REPUBLICS. 
An ancient republic in Siberia, 460. 
RESCISSION. 
Setting aside deed fraudulently obtained, 383. 
RES GEST. 
See Evidence. 
RES JUDICATA. 
Agreement, whether waiving right to rely on, 258. 
Finding on the same issue in another suit, 256 
Former adjudication of the same question in another 
suit brought for a limited purpose, 315. 
Issues in both suits must be identical, 258. 
= of, not defeated by error in former judgment 


Refusal of probate of will, when conclusive, 237. 
See Ejectment; Former Adjudication. 
RESPONDEAT SUPERIOR. 
Application of doctrine of to municipal corporations, 
62. 


See Agency; Corporations; Master and Servant; Mu- 
nicipal Corporations. 
REWARD OF VICTORY. 
Mr. Donovan’s article on, 381. 
RIPARIAN RIGHTS. 
See Water. 
RIVERS, FLOURNOY. 
Communication from, touching Gen. Lew. Wallace 
and the battle of Shiloh, 378. 
ROYAL ARMS. 
Right of tradesmen to use the, 460. 
SALE OF PERSONALTY. 


Cash sale, 298. 
Conditional delivery; refusal of payment, 298. 
Damage by elements, 397. 


Delivery ; bill of lading in name of vendor; title passes, 
when, 397 

Delivery of goods in excess of the ang f purchased ; 
rights and obligations of the vendee, : 

Deposit of grain; bailment, 299. 

Evidence; unconditional delivery, 298. 

For taxes, 97. 

Implied undertaking that goods shall be of same 
quality as sent under previous order, 37 ° 

Measure of damages in such cases, 138. 

Notification of inability to deliver, 138. 

Pledge; mortgage; executed contract, 298. 

Re-sale to innocent third party, 19. 

Sales on condition, 19, 59, 298. 

To insolvent debtor carrying on business as agent; 
attachment by creditor of agent, 11s. 

Warehouse receipts; Gen. Laws Minn. 1876, ch. 87, 29% 

Waiver, a question of fact, 298. 
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SALE OF PERSONALTY—Continued. 
Waiver of conditions, 298. 
Warranty ; fraud of agent; counterclaim, 397. 
Warranty; sale by agent; payment while goods are 
in transit, 397. 
As to sale of land, see Vendor and Purchaser. 
SALVAGE. 
Release and subsequent libel for a larger sum, 275. 
SAVAGE, CHARLES CHAUNCEY. 
Article by, on summary remedies in cases of railway 
discrimination, 23. 
SCHOOLS. 
Right of donor to recover donated land when it ceases 
to be used for school-honse, 160, 176. 
See Public Schools. 
SEAMAN’S WAGES. 
Advance wages under act of Congress, June 26, 1884, 
275. 


Making acts of ship-master in foreign jurisdiction 
criminal, 275. 
SECURITY. 
Effect of taking, upon a lien, 405. 
SHAREHOLDERS. 
See Corporation ; Stockholders. 
SIXTEENTH AMENDMENT. 

Comments on the proposed sixteenth amendment, 
prohibiting the manufacture and sale of intoxicants, 
201. 

SELF-DEFENSE. 
Necessity of some overt act calling into existence the 
right of self-defense, 37. 
SEPARATION OF JURY. 
In criminal trials, 85. 
SHARON DIVORCE CASE. 
Comments on this celebrated case, 81. 
SET-OFF. 

By depositor of insolvent bank against special tax- 
bills held by the bank, 251. 

Cause of action against bank cashier for allowing 
overdraft may be, 238. 

Judgment claimed as exempt, 216. 

SHERIFF. 
See United States Marshal. 
SHERIFF’S DEED. 

Conveys title, though execution not returned nor pur- 
chase-money paid, 497. 

Facts upon which presumption of delivery arises, 497. 

SHERIFF’S RETURN. 
Amendment of, after lapse of several years, 483. 
Striking from files, 195. 

SHERIFF’S SALE. 

Effect of sheriff's re-levy and sale, after lapse of time, 
on judgment lien, 274. 

Error to confirm sale after payment of judgment, 130. 

Omission to publish notice in every issue renders sale 
voidable, 197. 

Right of judgment-debtor to know the hour, 419. 

See Judicial Sales. 

SLANDER. 
Injunction against oral slander of one’s business, 13. 
See Libel. 
SOUTH CAROLINA. 
Divorce laws of, 261. 
SPECIAL TAXES, 
See Taxation. 
SPECIFIC PERFORMANCE. 

Defense that real contract was immoral, 49. 

Laches in filling bil’; excuse, 59. 

Memorandum ; insufficient description, 357. 

Principles which govern - 7 performance of parol 
contract for sale of land, 357. 

Power of court to enforce decree by treating contract 
as signed, 457. 

het of title and wife’s refusal to convey, a defense, 


When tender a condition precedent, 217. 
STATE BOUNDARIES. 


Jurisdiction of the States of New Jersey and New York 
over vessels in Raritan bay, 275. 





STATE INSOLVENT LAWS. 
Debtor removing to a State to get the benefit of such 
laws, 258. 
STATE LEGISLATURES. 
Some observations upon, 101. 
STATE REPORTS. 
Copyright in, 391. 
STATE AND FEDERAL JURISDICTION. 
See Jurisdiction. 
STATE PENSION LAWS. 
Account of North Carolina’s pension law, 281. 
STATE SOVEREIGNTY. 
Superior to the courts; article under this title by D. 
H. Pingrey, 167. 
STATUTES. 
Construction of statutes adopted from another State; 
decisions of such State, when authoritatiev, 498. 


Construing a statute so asto make the word “south” 
read “north,” 44. 


Repeal by implication, 377. 

Repeal of penal statute without saving clause abro- 
gates pending prosecutions, 257. 

Retrospective effect; construction, 377. 

Title of, 112. 

When “may” means “‘shall,”’ 238. 


STATUTE OF FRAUDS. 

Agreement to purchase land, part performance, 38, 

Agreement for a novation not within, 434. 

Defense of the statute available under the general 
denial, 38. 

Parol gift of realty, how established, 59. 

What not a promise to answer for debt of another, 77. 

STATUTES OF LIMITATIONS. 

Adverse possession as between husband and wite, 236. 

As to stockholders, 171. 

Administered on broader principles in equity than in 
law, 138. 

Effect of, on liability of stockholders of corporation 
which has made assignment, 442. 

Effect of foreign statute of limitation, 73, 299. 

Note when not barred by foreign statute, 299. 

Limitation of action when assignee of bankrupt is a 
Party, 257. 

When commences to run in favor of agent who fails to 
remit funds to principal, 316. 

Whether the Federal criminal statute applies to de- 
sertion, 143. 

Widow’s right of action under Missouri damage law 
limited to six months, unless minor children sur- 
viving, 95. 

See Laches, 

STENOGRAPHER. 
Notes of, not admissible as a deposition, when, 116. 
STEWART, DAVID. 

Article by, on wife’s liability as surety for her hus- 
band, 205. 

Article by, on married women’s attorneys at law, 365. 

STOCKHOLDERS. 

Pledge of shares by apparent owner, and rights of in- 
nocent pledgee, 296. 

See Corporations. 

STREET RAILWAYS. 

Rights of passenger on platform of street car; article 

by Eugene McQuillin. 104, 
STRIKERS. 

Contempt of court for striking employees to interfere 
with property held by receiver, 269. 

See Railways and Railway Companies. 

SUBSCRIBING WITNESSES. 

See Deed. 

SUBROGATION, 

Doctrine of, not applied to relieve against conse- 
quences of unlawful act, 199. 

Owner of land paying to save his land from incum- 
brance, 38. 

Right of party paying to possession, 38. 

Right of, by one maker of joint judgment note against 
the other, 

SUMMARY REMEDIES. 


In case of railway discrimination; article by Charles 
Chauncey Savage, 23. 
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SUNDAY. 
Giving away liquor on, 418. 


Ratification on week-day of contract made on Sun- 
day ; acting thereon in youd faith, 216. 


SUPPORT OF LAND. 
Right to support of land stated, 338. 


SUPREME COURT OF U.S. 
See Jurisdiction. 
SURETIES. 


Addition of name of another maker to promissory 
note does not discharge mortgage to, secure same, 


43. 

As to interest in advance, 299. 

Characteristics and essentials of agreements for ex- 
tension which will release, 185 

Contract imported into bond secured by, by way of 
recital, 357. 

Discharge of, by alteration of contract, 48. 

Discharge of, by extensions to principals, 183. 

Duty of wee Se to inform surety of condition of prin- 
cipal debtor, 404 

Extension of time in order to release,must be definite, 


General rights of; strict construction of liabilities, 183. 

Guardian’s bond; additienal surety; consideration, 

Imperfect and defective agreements for extension 
and giving time, 185. 

Implied suretyship, 206. 

Incidents of suretyship, 206. 

May we discharged, although the delay is not injuri- 
ous, 189. 

Not discharged by adding another name to the note,48. 

Not discharged by agreement to give time unless his 
remedy is impaired, 185. 

Proof of contracts for extension releasing sureties; 
collateral securities, 187 

Release of, by extensions to principal without their 
consent, 184. 

Rules as to usury, :88. 

Sureties when not entitled to release on account of 
extension, 187 

Time when contract made immaterial; relation of 
principal and surety continues after judgment, 187. 

Waiver by surety of right to discharge, and new 
promise, 38 

What is incumbent on, 188. 

What consideration will support contract for exten- 
sion; rulings as to interest, 186. 

Wife’s capacity to be surety for her husband, 205. 

When extensiun is effective as to release of sureties, 

SURFACE WATER. 
See Water. 
SURVEYOR. 
— of, that a certain corner was the right corner, 


TAXATION. 
Action to recover taxes illegally paid, when not an 
adequate remedy, 418. 
Affidavit as to notice of purchase at tax sale, 160. 
Assessment; description, 59. 
at roll not verified; injunction; complaint; 


Baltimore and Ohio Railroad Company; taxation un- 
der Virginia Statute, 177. 
— tax laws not retroactive and are constitutional, 
ive 


Cancelling tax deed as a cloud on title, 138. 

Declarations of nullity of tax sale, and refunding 
price to purchaser, 97. 

Execution of deed by deputy auditor general, 292. 

Exemption from, does not accrue to railway company 
purchasing another railway, 

Exemptions from; decision of board of supervisors 
not final, 160. 

Effect of tender of payment of tax, 417. 

Ferry-boat; port of registry, 398. 

Gloucester Ferry Company ; Act of Pennsylvania leg- 
islature of June 7, 1879, 398. 

Interstate commerce and State taxation, 398. 

Injastice and inequality; tender of taxes justly due, 


Income not always a criterion of taxable value, 458. 
Judgment, as showing the years for which the taxes 
are due, 77. 





TAXATION—Continued. 
Henan of personalty takes it free of lien for taxes, 


Of securities ; stock held abroad, 271 

Of stock held in manufacturing companies, 271. 

Of national bank shares, 292. 

Of railroad corporation impairs contract, when, 395. 

Of the notice to entitle purchaser to deed, 160. 

Of the judgment record and convening order in Illi- 
nois, 7 

Party appearing and contesting application for judg- 
ment, 77. 

Personal property out of the State; stock in manufac- 
turing company, 238. 

Precept, as showing what taxes are due, 78. 

Presumption of correctness of assessments, 458. 

Railway companies selling to employees not subject 
to privilege tax, 498. 

ae law of Missouri; taxation of Pullman cars, 


Requisites to valid sale and deed, 138. 

Regeneee 6 of precepts; attested copy of judgment 
record, 138. 

Right to recover taxes paid under mistake, 224 

Right to cut timber not taxable as real estate, 119. 

Rights of purchaser at void tax sale; subrogation, 358. 

— to pay in coupons not a mere right of set-off, 


Roiing mo of foreign railroad corporation, where 
taxable, 17 

Special tax- “pills are subject to set-off, 251. 

Sufficiency of clerk’s certlficate to precept, 78. 

Special assessments according to benefits, 395. 

Tax — must produce valid law in defense when 
sued, 

Tax collector when enforcing void law not an officer, 
417. 

Taxation of certificate of stock in corporation, 479. 

Taxation of corporate debentures, 271. 

Taxation of dower before partition, 175. 

Taxation for private purposes; taking private prop- 
erty for priva’e use, 209, 

Taxing ferries on dividing waters between two States, 


To aid manufacturing corporation, 209. 

Variance between judgment and precept, 78. 

What subjected to taxing power of a State, 398. 

What notice to tax-payer of increase of assessment is 
sufficient, 479. 

“ee lien of special taxes on property commences, 


See Constitutional Law ; Municipal Corporations. 


TELEGRAPH COMPANY. 
Grant by, of exclusive privileges to particular cus- 
tomers void, 458. 
Responsible for negligence, but not as an insurer, 398. 
Taxation vy? ‘en of stock of the Western Union 
Tel. Co., 4 
TELEPHON =. 
Drawbaugh not the first inventor; Bell’s patents val- 
id, 175. 
TELEPHONE COMPANIES. 
Rights of subscribers to, 340. 
TELEPHONE POLES. 
Use of streets for, 19, 83. 
Whether a nuisance to abutting proprietors, 19. 
TENANTS IN COMMON. 
See Co-Tenancy. 
TENDER. 
Defeats a sale under deed of trust, when, 116. 


— — a sufficient; article by M. W. Hop- 
ns 


See Payment. 
TEXAS. 
Texas Court Reporter, notice of, 422. 
Texas Pacific railroad forfeiture bill, 202. 
TRUST DEEDS. 
See Deeds of Trust. 
THOMPSON, SEYMOUR D. 
Article by, on “Want of Knowledge as a Defense in 
‘Actions f for Negligence, 163. 
Article by, on “What Courts have Jurisdiction to Ad 
mit to Bail,” 264. 
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THORNTON, W. W. 
Article by, on “ Quantum Meruit—Services, 326. 
‘Article by, on ‘‘“Memberships in Exchanges, 444. 
TIME. 
Rule for computing, 98. 
TITLE. 
Intermingling goods, 299. 
TRADE-MARK. 
ee that assignee must show that he is assignee, 


Deposit of copy in Patent Office under treaty with 

France, 458. 
TRESPASS. 

- tax collector. legal list necessary to justifica- 
tion, 1 

Measure of damages in case of illegal distraint by tax- 
collector, 138 

Measure of damages for ejecting a trespasser from 
land, 436. 

Not a trespass to land to fasten boatto a bridge over 
tide water, 138 

Owner holding under lease of purchaser at void judi- 
cial sale is a trespasser, . 

Quare clausum fregit, 93. 

See Damages. 

TRIALS. 
See Practice; Verdict. 
TROVER. 

Prima facie evidence of plaintiff's title, 299. 

Presumption in case of timber cut on land of third 
person, 299. 

See Conversion. 

TRUSTS AND TRUSTEES. 

Allowance to trustee for taxes and repairs, 316. 

ou 6 acting astrustee when allowed compensa- 
tion, 4 

Discretion of trustees as to management, when court 
will interfere, 9. 

Interpretation of deed in trust on the question how 
the expenses and profits are to be apportioned be- 
tween the capital and income, 19. 

Inference of trustee’s authority to receive payment of 
a note, 36. 

Interpretation of deed of trust on the que-tion 
whether annuity derived from capital or income, 19. 

Liability for loss of trust money deposited in bank for 
too long a time, 275. 

Liability of trustee for negligence in making bad in- 
vestments, 177. 

Liability of married woman to make good a breach of 
trust out of her separate property, 242. 

Trust funds not subject to garnishment, 57. 

When trust within the statute of frauds, 316. 

UNDERGROUND WATER. 

Right of action “_ pollution of a well by underground 
percolation, 

UNITED STATES CIRCUIT COURT. 

See Courts of the United States; Jurisdiction; Re- 
moval of Causes. 

TYPE WRITER. 
Concerning usefulness of, in the preparation of man- 
uscripts; suggestions to corres pondents, 141. 
UNITED STATES INTERNAL REVENUE 
Notice of collector’s sale, 276. 
UNITED STATES MAIL. 

Use of mail for transmitting lottery tickets ag circu- 

Jars; indictment information; Rev. Stat. 
UNITED STATES COURTS. 

Examination of party to suit in U. S. courts under 
State statute; power to punish witnesses for con- 
a for refusing to submit to such examination, 


State laws, how far rules of decision in, 489. 
UNITED STATES MARSHAL. 
Liability of, for his levying upon the goods of wrong 
person, 27. 
UNITED STATES SUPREME COURT. 
Jurisdiction; review of judgment of highest court in 
a State, 397. 
See Jurisdiction, Practice. 
USURY. 
By national banks, 91. 
Party affected by it alone can complain, 59. 
Right of bank to set-off against penalty, 133. 








USURY—Continued. 
Who entitled to sue for usury taken by national 
banks, 133. 
See Building Associations. 
VAUGHAN, HON. F. T. 
Communication from, about his sentencing the Ar- 
kansas train robbers, 238. 
VENDOR AND PURCHASER. 
Actual eviction not necessary to sustain action for 
breach of warranty, 338. 
Collateral agreement as consideration, 238. 
Legal title remains in vendor executory contract, 97. 
Vendee’s rights not affected by transfer of notes to 
third persons, 97. 
Vendor may defeat right to rescind; lien continues 
against Vv endor when, 97 
Facts under which purchaser held to take subject to a 
mortgage, 338. 
Measure of damages for breach of contract, 358. 
Tender of, deed 358. 
See Deeds; Deeds of Trust. 
VERDICT. 
Amendment 0‘, article by W. L. Murfree, Sen., 145. 
Court’s power to set asjde on its own motion, 216. 
Jury may control, after making and sealing, 118. 
VIRGINIA TAX COUPON DECISION. 
Commented on, 381, 464; syllabus of, 417. 
VOLENTI NUN FIT INJURIA. 
——— of this maximin a civil prosecution for 
rape, 
WARD, WM. C. 
Cog eaates from, on “fighting the devil with fire,” 


WAREHOUSEMAN. 
Cannot maintain a bill of interpleader where a third 
person disputes his bailor’s titie to the goods, 403. 
Commingling another man’s grain with his own, not 
liable for accidental loss by fire, 38. 
See Conversion. 
WARRANTY. 
Actual eviction not necessary to sustain action for 
breach of, 338. 


noe of chattel, not implied where sold on board, 


See Sales of Personalty. 
WARVELLE, GEO. W. 
Article by, on precatory trusts, 63. 
WATER. 
Acquiescence in flow of limited quantity, 358. 
As between two proprietors of the same stream; 
rights of appropriators, 73. 


Appropriation of; the right of dates back to com~ 
mencement of works, 56. 


Denial of right to overflow, 358. 
Easement to overflow adjoining lands; irrigation, 358 


Fastening boat to bridge, when not a trespass on land 
of riparian owner, 138. 


Injuries from surface water; rule prevailing in Kan- 
sas, 373. 

Injunction to prevent diminution of flow, 217. 

Liability of railway companies for erection of em- 
bankments and bridges; obstruction of surface and 
natural water, 38. 

Liability for obstructing the flow of surface water, 231. 

Obstructing flow of surface water, 231. 


Pollution of well by undergroud percolation; right of 
action of well owner, 437. 


Prescrip:ion; enlargement of use, 358. 
Turning surface water upon another man’s land, 59. 
Underground percolation, 437. 
WAY. 
Of necessity, 116. 
WHARFAGE DUES. 
Right of municipal corporation to collect wharfage, 
and for what tacilities, 458. 
WHARTON, FRANCIS. 
Article by, on causal connection in joint crimes, 3. 
WHITMORE, H. J 
Article by, on counterclaims in actions er dclicto, 363. 
WILLS. 


Bequest to co: apasetion to be created; insufficiency of 
description, 
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WILL—Continued 

Bequest for children held absolute, and not in trust 
for support and maintenance, 119. 

Codicil ; republication, 33s. 

Construed as to limitation on the beneficiary, and 
whether gift is subject to creditors claims, 60 

Construction; when remainder construed to, vests in 
beneficiary, 98. 

Construction ; precatory trust, 276. 

Construction ; land to be conveyed or divided at ex- 
piration of particular estate, 316. 

Construction ; estate tail or life estate; rule in Shel- 
ley’s Case, 398. 

Decree annulling probate; jurisdiction of circuit 
court, 317. 

Devise to wife for maintenance for life, she not to sell, 
216. 


Devise construed as passing fee subject to-a charge, 
276. 


Devise and bequest construed as creating charge on 
gift, 276. 

Devise to next of kin ‘‘who may be needy,” 443. 

Extrinsic evidence inadmissible to explain latent am- 
biguity, 458. 

Ohio statute of Dec. 17, 1811; devise of vested remain- 
der to grandchildren, 317. 

Probate of will fraudulently destroyed, 282. 

Proving contents of lost will, 302. 

Provision that testator’s farm be rented out, and pro- 
ceeds applied to support of widow, 259. 

Remainders ; title of executors when in fee until final 
division, 317. 

Sale of land in equity which is held subject for a 
charge, 276. 

Same, on promise to keep for 
enforce trust, 74. 


children; equity will 
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WILL—Continued. 

Stock belonging to wife standing in joint names of 
husband and wife; bequest by husband of life inter- 
est therein to wife; claim of wife’s representatives; 
election, 276. 

Sufficiency of evidence to prove contents of a lost 
will, 302. 

Testator may provide against improvidence of bene- 
ficiary, 60. 

Undue influence ; devise to wife of guardian, 238. 

When void under statute against perpetuities, 258. 

Wills of great lawyers, 438. 


WITNESSES. 


Cannot be impeached by evidence of statement of 
deceased person, 377. 

Competency against executor of devisee to testify 

concerning statements of testator in his life-time, 
277. 

Competency of parties; defendant incompetent where 
platntiff is guardian of lunatic under New Jersey 
statute, 228. 

Cay of party against legatees and devisees, 


ae of, and maxim falsusin uno falsus in omni- 
us, 175. 
Use of memorandum by, to refresh memory, 332. 


| WOMEN. 


Acts of female notary unimpeachable collaterally, 158. 


| WORDS AND PHRASES. 


“Obligations,”’ 499. 

Right to practice law, 338. 

When “may” is construed to mean “shall,” 238. 

When a statute construed so as to make the word 
“South” mean “North,” 44. 
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